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JAMES JACKSON, } Jupees. 


D. Srovatt, plaintiff in error, vs. WriLL1AM M. Harrston, 
defendant in error. 


1. An agreement to settle an existing debt by promise to pay a part thereof, 
is void, for want of consideration, unless some benefit accrues from the 
agreement to the creditor or detriment to the debtor, other than what 
springs out of the original contract, 

. If the plaintiff delayed suit by reason of said promise until his original 
claim was barred by the statute of limitations, then he suffered such detri- 
ment as would operate as a consideration for the promise, 

. The detriment sustained by the plaintiff, if relied upon as a consideration 
for the contract sued on, should be distinctly alleged in the declaration and 
proved upon the trial, 


Contracts. Consideration. Debtor and creditor. Plead- 
ings. Before Judge BucHanan. Troup Superior Court. 
May ‘Term, 1875. 


Reported in the decision. 
VOL. Lv. 2. 





SUPREME COURT OF GEORGIA. 


Stovall vs. Hairston. 








Speer & SPEER, for plaintiff in error. 


FERRELL & LONGLEY, by brief, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover the sum of $200 00, with interest thereon, from Feb- 
ruary, 1869, which the defendant promised the plaintiff, in 
several letters written to him, that he would pay in settlement 
of two notes which the plaintiff held on the defendant, 
amounting to the sum of $390 00, besides interest, dated in 
1861. The plaintiff, by letter, agreed to accept the defend- 
ant’s proposition to pay the $200 00, with interest thereon from 
February, 1869, which the defendant, in letters written to the 
plaintiff, promised from time to time to do, the last letter being 
dated 10th of Mareh, 1871. When the plaintiff had closed 
his evidence by reading the letters of the respective parties to 
each other, the defendant made a motion to non-suit the 
plaintiff, on the ground that there was no legal or valid con- 
sideration shown for the defendant’s promise to pay the 
$200 00 to the plaintiff. The court sustained the motion, 
and the plaintiff excepted. 

1. In Molyneauz vs. Collier, 13th Georgia Reports, 407, it 
was held that an agreement to settle an existing debt by 
promising to pay a part thereof, was void, for want of consid- 
-eration, unless some advantage or benefit accrues to the cred- 
‘itor, or detriment to the, debtor, from the agreement, other 
‘than what springs out of the original contract. Detriment 
‘to the creditor to whom ‘he promise is :ade, is not included 
in the words of the decision in that case. But the 2740th 
-section of the Code defines a valid consideration to support 
‘an agreement or contract to be, if any benefit accrues to him 
who makes the promise, or any injury to him who receives 
the promise. 

2. Now, it is fairly inferable from the repeated promises 

- made by the defendant, in his letters, to pay the plaintiff the 
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$200 00, with interest thereon from February, 1869, and the 
plaintiff’s replies to said promises, that he was induced there- 
by not to have instituted suit on the original notes until after 
the Ist of January, 1870, when the same would have been 
barred by the statute of limitations of 1869. Whether the 
plaintiff did institute suits on the original notes prior to the 
Ist of January, 1870, or whether he forbore to do so by reason 
of the defendant’s repeated promises to pay the $200 00 with 
interest thereon, is not alleged in the plaintiff’s declaration. 
If the plantiff did forbear to sue on the original notes in con- 
sequence of the defendant’s repeated promises to pay the $200 
in settlement thereof, until the same became barred: by the 
act of 1869, (which we think may fairly be inferred from the 
correspondence between the parties,) then the plaintiff was 
injured by the defendant’s promise to himy which he has failed 
to perform, and such injury would constitute a valid consider- 
ation for the defendant’s promise under the section of the 
Code before cited. 

3. In view of the facts of this case as disclosed by the evi- 
dence in the record, we reverse the judgment of the court 
awarding the non-suit, with directions that the plaintiff amend 
his declaration, and distinctly aver the injury he has sustained 
in consequence of the defendant’s promise, in order that he 
may distinctly prove the same on the trial, and not leave that 
material fact to be inferred from the correspondence of the 
parties read in evidence. The plaintiff should allege a legal 
and valid cause of action in his declaration before he is en- 
titled to have the judgment of the court thereon in his favor. 

Let the judgment of the court below be reversed. 





Josepu T. Jones, plaintiff in error, vs. WiLLIAM C, Par- 
KER, defendant in error. 


1. A levy on land made in 1869, had not become too stale to be enforced in 
1875, especially where an issue of illegality or a claim had been pending 
during most of the intermediate time. 
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2. Land of the intestate is fully administered when the same is turned over, 
bona fide, by the administrator to the sole heir-at-law on final settlement. 
A judgment thereafter obtained by a.creditor against the administrator, on 
a debt of the intestate, has no direct lien upon the land and cannot be en- 
forced against it by levy and sale, without further proceedings. 

. Such judgment does not acquire a lien by reason of a decree in equity 
rendered upona bill filed by the administrator against the heir, to which 
the creditor was no party—the decree finding the land subject to the pay- 
ment of the creditor’s debt and directing a sale for that purpose. The ef- 
fect of the decree was to declare the land subject in equity, and to order 
it sold, not under the judgment but under the decree, 

. What can be reached by mere levy and sale under an ordinary judgment 
of acourt of law, depends in no way upon the equitable powers of that 
court, When those powers are invoked, especially by the plaintiff or mov- 
ing party, there must be proper pleadings, either in place of, or in addition 
to, the ordinary pleadings and process of the court. A court of law has 
no more power to administer equitable remedies without equitable rights 
are alleged, than has a court of equity. In either court, the right sought 
to be enforced must be fully, plainly and distinctly set forth. 

5. Accreditor can follow assets into the hands of a distributee, with proper 
pleadings for that purpose, as well in a court of law as in a court of equity, 
but if he elect to proceed in the former court, he must allege and prove 
the same substantial facts as would be required to entitle him to relief in 
the latter. As to requisite facts, see 8 Georgia Reports, 43, 106, 462; 20 
Lbid., 145; 3 Kelly, 132; 6 Georgia Reports, 92; Code, section 3152. 


Judgments. Levy and sale. Lien. Administrators and 
executors. Debtor and creditor. Equity. Pleadings. Be- 
fore Judge BARTLETT. Wilkinson Superior Court. April 
Term, 1875. 


Twelve executions in favor of William C. Parker, against 
James Jackson, as administrator of Rebecca Jones, all based 
on judgments obtained at the August term, 1866, of Wil- 
kinson’ county court, were, on March Ist, 1869, levied on 
fourteen hundred and sixty acres of land, in the fourth and 
fifth districts of said county, to satisfy the same, ‘in accord- 
ance with a decree in equity in case of James Jackson vs. J. 
T. Jones.” The property levied on was claimed by Joseph 
T. Jones. On the trial of the issue thus formed the follow- 
ing evidence was introduced : 

ist. The executions above named, counsel agreeing to use 
one for the twelve. 
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2d. The levy. This was objected to by claimant as “ be- 
ing of no force in law now, but discontinued, dead and aban- 
doned.” The objection was overruled, and claimant excepted. 

3d. Affidavit of claimant of same date as the levy, made 
under the relief act of 1868. 

4th. Memoranda of bench docket showing the history of 
this proceeding under the relief law until it was finally dis- 
missed at the April term, 1872. 

5th. Claim interposed by Jones on October 28th, 1873, 
and. order allowing its withdrawal at October term, 1874. 

6th. Bill in equity by James Jackson against claimant, re- 
turnable to October term, 1866, and proceedings thereon to 
final decree. This evidence was admitted over the objection 
of claimant, and he excepted. 

This bill made, in brief, the following case against Jones: 

Jackson was appointed administrator of Rebecca Jones and 
guardian of claimant, her only child. He took possession of 
her estate, consisting of lands, slaves, stocks, etc., aggregating 
in value $28,500 00. The debts of such estate were paid off 
with the exception of that due Parker, which was represented 
by twenty-two notes, each for $50 00, and one for $34 75, all 
dated October 2d, 1857, and due December 25th, 1858. For 
various reasons, immaterial here, the income of the estate was 
insufficient to support claimant and to pay off these notes. 
Claimant, though a minor, yet was of an age sufficient to be 
consulted by his guardian as to the management of the estate. 
He objected to the sale of any portion of the corpus, and thus 
the debt was allowed to remain outstanding. Claimant hav- 
ing reached maturity on May 4th, 1863, at his special instance 
and request, Jackson, as administrator of Rebecca Jones, and 
as his guardian, turned over to him all of the aforesaid estate 
upon the distinct understanding and agreement that he would 
assuine said debt to Parker and save said Jackson harmless 


therefrom. Claimant failed to carry out this agreement, and ° 


now, from the emancipation of slaves, and other causes, has 
become unable to do so, except by the sale of the aforesaid 
land. At the August term, 1866, Parker obtained judgments 


ee ee pe ee ee 
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on said notes against Jackson, as administrator. The latter 
has no funds of the estate in his hands with which to meet 
the same, and unless the aforesaid lands are subjected to their 
payment, his individual property will be rendered liable 
thereto. Prays that claimant be enjoined from selling or en- 
cumbering said property, that it be subjected to the payment 
of the aforesaid judgments, and that the writ of subpoena may 
issue. 

The claimant answered, setting up grounds why said lands 
should not be subjected to said judgments, and, by way of 
cross-bill, asked that Jackson be brought to an account for 
his management of the estate while in his hands. 

To this cross-bill Jackson filed an answer setting forth his 
returns to the ordinary, ete. 

The jury found the land to be subject to the Parker debt, and 
directed that it be sold under the rules and regulations gov- 
erning sheriffs’ sales, and that the proceeds thereof, or so much 
as may be necessary, be applied to the payment of said debt 
and the costs of this proceeding. The chancellor decreed ac- 
cordingly. 

7th. Receipt from claimant to Jackson, both as guardian 
and administrator, for all the property coming to him from 
the estate of Rebecca Jones, deceased, and releasing and ac- 
quitting him from all further and future liability. Dated 
May 4th, 1863. 

8th. Admission that lands referred to in the aforesaid bill, 
etc., are those claimed. 

In the course of the trial the court expressed the opinion 
that the decree in the aforesaid equity cause operated as an 
estoppel upon claimant, and that the Parker judgments consti- 
tuteda lien on theland. A verdict was returned accordingly. 

The claimant moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the court erred in admitting the aforesaid levy 
in evidence. 

2d. Because the court erred in admitting in evidence the 
aforesaid bill in equity with the proceedings had thereon. 
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3d. Because the court erred in holding that said decree 
operated as an estoppel on claimant, and that the judgments 
of plaintiff in execution constituted a lien on the land. 

The motion was overruled, and claimant excepted. 


Witu1aM McKIn-Ley, for plaintiff in error. 


JAMES G. OckiInGToN; JAMES C. Bower, for defendant. 


BLECKLEY, Judge. 


The head-notes, read in the light of the reporter’s state- 
ment, will disclose the views of the court on the law of this 
ease. The land was administered before the creditor obtained 
his judgments. He cannot, therefore, subject it by levy, with- 
out pleading the facts at law in aid of the levy, and having a 
judgment on such pleadings declaring it subject; or going 
into equity and obtaining a decree there. The decree hereto- 


fore rendered in the equity proceeding, to which he was no 
party, will not serve his purpose, unless he can get the ad- 
ministrator to enforce that decree and have a sale made under 
it, instead of under the executions founded on the creditor’s 
judgments against the administrator. 

Judgment reversed. 


OrDINARY, for use, ete., plaintiff in error, vs. CHARLES H. 
Sir e¢ al., defendants in error. 


1, Where, in a suit on a guardian’s bond, the allegations are substantially that 
the guardian invested the funds of his ward in real estate, and sold the 
real estate, through his father, and pocketed the proceeds himself, and after- 
wards pretended that he had invested said proceeds in Confederate bonds, 
no order of the judge of the superior court having been obtained, such al- 
legations amount to a charge of fraudulent and corrupt conduct on the part 
of the guardian, and the statute of limitations of 1869 cannot be pleaded 
in bar of such suit, though the ward became of age in 1864, and married in 
1868, nor should the suit be dismissed on general demurrer, 

2, If the-declaration be informal, or the facts, though substantially alleged, 
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be not set out with sufficient fullness and precision, the remedy is by special 
demurrer, so as to give the plaintiff an opportunity to perfect his declara- 
tion, 


Guardian and ward. Statute of limitations. Demurrer. 
Practice in the Superior Court. Before Judge BucHaNnan. 
Floyd Superior Court. January Term, 1875. 


Reported in the opinion. 


E. C. KINNEBREW, for plaintiff in error. 


SmitH & Branuam; Dasney & FoucueE, for defendants. 


JACKSON, Judge. 


This was a suit on a guardian’s bond by Kinnebrew and 
wife against Smith and his securities. The declaration al- 
leged, in substance, that Smith invested the funds of his ward 
in certain real estate, and then sold the real estate, getting his 
father to make the deed, and pretended to invest the proceeds 
in Confederate bonds; that no order of the judge of the su- 
perior court, under the act of 1863, or otherwise, was obtained 
to authorize such investment, and that Smith really converted 
these proceeds to his own use. The declaration alleged that 
the wife of Kinnebrew, who was the ward of Smith, became 
of age in 1864, and married in 1868; but that the facts in 
conection with the investment and use of the fund were not 
discovered by the plaintiffs until after the Ist of January, 
1870. The allegations in the declaration are not so full and 
specific as they ought to be, but the substance is set out above. 
The defendants replied by general demurrer to the declara- 
tion, and by the plea of the statute of limitations of 1869 re- 
quiring all suits to be brought by the 1st of January, 1870, 
and the court sustained this defense on the face of the plead- 
ings, and held that the act of 1869 barred the right of re- 
covery. The question is, does that act bar this suit, or is it 
within the exception which exempts from its operation 
guardians who have acted fraudulently and corruptly ? 
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1, 2. We think, taking the facts for true, which the de- 
murrer and plea admit, no proof having been introduced on 
either side that the case comes within the exception. The 
declaration, though loosely and imperfectly drawn, makes a 
case of fraud, of moral, aitd therefore, we think, corrupt fraud ; 
and if the specifications be not technically and precisely drawn, 
a special demurrer would have the effect of making them so, 
or of giving the plaintiff an opportunity of making them so 
by amendment. On the whole, we think the case had better 
be tried on its merits. If the allegations cannot be sustained 
by proof, the defendant will not be hurt; if it be true that 
he did not really invest his ward’s money in Confederate 
bonds, but used and enjoyed it himself, and only pretended so 
to invest it in order to cover up the fraud, then he ought to 
be hurt. 

Of course in this opinion, we base our judgment purely 
upon the facts alleged, which the general demurrer and plea 
admit to be true. The real facts, when proven on the trial, 
may make a case totally unlike that which ‘this record dis- 
closes. 

Let the judgment be reversed. 




















Mayor AND ALDERMEN OF THE Crtry oF MILLEDGEVILLE 
plaintiffs in error, vs. JoHN CooLey, defendant in error. 






1, A municipal corporation is bound to keep its streets and sidewalks in a 
safe condition for travel in the ordinary modes, by night as well as by day, 
and in case of failure to do so, it is liable for damages resulting therefrom. 

2. Upon the trial of an action against a municipal corporation for damages 

resulting from a failure to keep one of its streets in repair, evidence of a 

want of means with which to keep the same in repair without detriment to 

more important streets, was irrelevant. 









Municipal corporations. Streets. Evidence. Before Judge 
BartLett. Baldwin Superior Court. February Term, 
1875. 





18 SUPREME COURT OF GEORGIA. 


Mayor, etc., of Milledgeville vs. Cooley. 


<a 








Upon the trial of this case the defendants proposed to show 
by Lyman H. Compton, one of the aldermen, and by the in- 
troduction of the city tax digest, that with the means at the 
command of the city authorities, it was impossible te keep 
the street in repair, in which the injury occurred, without neg- 
lecting more important streets. This evidence was excluded, 
and such ruling was made one of the grounds of the motion 
for new trial. 

For the remaining facts, see the decision. 


Barrow & Barrow, by brief, for plaintiffs in error. 
SanForp & Furman; J. W. Preston, for defendant. 


WaRNER, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages sustained by him in falling into a deep ditch 
or gully across one of the public streets of the city, which 


the defendant wilfully allowed to remain there, of the depth 
of fifteen feet? that the defendant, in walking along said 
street in the night time, fell into said ditch or gully and 
broke his arm. On the trial of the case, the jury found a 
verdict in favor of the plaintiff for the sum of $400 00. The 
defendant made a motion for a new trial on the several 
grounds therein set forth, which was overruled by the court, 
and the defendant excepted. 

1, It appears from the evidence in the record that the gully 
across the street had been there for some time, and must have 
been known to the defendant; that it was from three to fif- 
teen feet deep; about four feet deep where the plaintiff fell 
into it and broke his arm; that it was a dark, rainy night, 
and plaintiff was unacquainted with the street. It is a general 
rule of law that a municipal corporation is bound to keep its 
streets and sidewalks in a safe condition for travel, in the or- 
dinary modes, by night as well as by day; and if it fail to do 
so, it is liable for damages for injuries sustained in conse- 
quence of such failure: The City of Atlanta vs. Perdue, 53 
Georgia, 607. 
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2. There was no error in ruling out the evidence of Comp- 
ton, as set forth in the record, or in rejecting the tax digest of 
the city, inasmuch as that evidence was not relevant to the 
issue on trial before the court. The jury were the proper 
judges as to the condition of the defendant’s street, as well as 
of the fault of the plaintiff at the time he was hurt, under 
the evidence before them; and they having found a verdict 
in favor of the plaintiff, we will not control the discretion of 
the court in refusing to disturb it, in view of the evidence 
contained in the record. 

Let the judgment of the court below be affirmed. 


Witiiam A. CuHerry, plaintiff in error, vs. THE Home 
BuiLpInG AND Loan AssoctATION, defendant in error. 


A defendant who has moved to open a judgment against him may dismiss his 
motion after the judge has announced orally his purpose to grant the mo- 
tion, At that stage of the proceeding, the movant may decline to accept a 
decision in his favor, whether he would be bound by one against him or 
not, 


Practice in the Superior Court. Before Judge Hui. Bibb 
Superior Court. October Adjourned Term, 1874. 


Cherry moved to set aside five judgments of foreclosure of 
mortgages rendered against him in favor of the Home Build- 
ing and Loan Association, upon the ground that the rules nisi 
in such cases did not call upon him to pay into court any spe- 
cific sum of money, but only the principal, interest and in- 
stallments due in accordance with the charter and by-laws of 
said association ; that not having any defense to the payment 
of that amount, he did not answer said rules nisi; that there- 
upon, by reason of an illegal and mistaken construction of 
said charter and by-laws, rules absolute were taken for more 
than treble the sum really due. 

This question was argued, but a decision was postponed in 





20 SUPREME COURT OF GEORGIA. 


Cherry vs. The Home Building and Loan Association. 





order to enable the court to discover whether the matter com- 
plained of could not be remedied by writing off a portion of 
the various amounts for which the rules absolute were ren- 
dered. ‘To this end reference was made to an auditor to as- 
certain what was really due upon the several mortgages. 
Upon his report coming in, the court announced orally that 
he should order the rules absolute opened. After this an- 
nouncement, but befure it had been reduced to writing, coun- 
sel for Cherry moved to dismiss their motion. This the court 
refused to permit, and to this ruling exception was taken. 


WuittLe & Gustin, for plaintiff in error. 
LANIER & ANDERSON, Hitt & Harris, for defendant. 
BLECKLEY, Judge. 


If the decision, foreshadowed by the couri, had been one 
in denial of the motion, perhaps it would have been too late 
to withdraw; but we do not see why a victory may not be 
declined in the very moment of success. Men do not always 
know what to pray for; and when they see that an ill-chosen 
petition is about to be granted, to be obliged to persevere in 
it and accept the boon, whether they will, or not, would be 
a strict rule of practice. It would seem that they ought to 
be allowed to drop their suit and quit the court—taxed only 
with the costs. Judgment on the motion was still in the fu- 
ture; it was not actually rendered; the judge simply an- 
nounced, orally, that he should order the rule absolute opened ; 
he passed no order. The case is not like that of a verdict 
made up and sigued: 7 Georgia, 191; 34 Ibid., 572; 48 
Ibid., 592. It may be, too, that even a verdict, wholly in 
the plaintiff’s favor for all his demand, would be no bar to 
a dismissal of the suit until after entry on the minutes, or 
perhaps until after the signing of judgment thereon: Code, 
section 3447, 

Judgment reversed. 
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Brancu, Sons & Company, plaintiffs in error, vs. SUSAN 
DuBoss e¢ al., defendants in error. 


1. A continuance will not be granted because counsel is surprised at the tes- 
timony of his adversary, and because other testimony, by interrogatories 
sued out by the opposing party have not arrived, though the counsel state 
in his place that he expects to show by the other witness of the opposing 
party contradictory evidence to that proven by the witness who surprised 
him, j 

. Testimony to the effect that an arrangement was made in 1871, by which 
a certain part of a crop was to go to the landlord, which was known to the 
factors who received the crop from the tenants, is admissible to show 
prima facie that the arrangement was continued in 1872, especially will 
the refusal to strike out such testimony not operate as good ground for a 
new trial, when it is clear that its exclusion ought not to change the ver- 
dict. 

. An unproductive suit on a guardian’s bond will not operate as an estoppel 
upon the wards from the recovery of the property, or its value, from a third 
party who appropriated it after knowledge that it belonged to the wards. 

. A guardian cannot appropriate the property of his ward for his own bene- 
fit without at least complying with the forms of law; nor can the purchaser 
of such property, having notice of the wards’ interest, acquire title under 
the sale. 

. A factor or commission merchant, who has cotton consigned to him Ly 
tenants with knowledge that one-fourth belongs to the landlord, and with 
instructions to put it to the landlord’s credit when sold, cannot apply it to 
payment of advances made to the tenants. After payment of commissions, 
storage, etc., he must hold the balance of the proceeds for the landlord, 


Continuance. New trial. Evidence. Estoppel. Guardian 
and ward. Sales. Factors. Before Judge GouLp. City 
Court of Augusta. February Term, 1875. 


Susan DuBose and William W. Simpson, as guardian of 
Louisa T. and William V. DuBose, minors, brought assumpsit 
against Branch, Sons & Company on the following bill of 
particulars : 


“ Branch, Sons & Company, 
“1873. Zo Susan DuBose and William W. Simpson, guardian, Dr. 
“ April 24th. To net proceeds of twenty-one bales of cotton sold by 
‘ you on ouraccoumt,. ....ssc2s00 0 fhe & 


The record discloses no pleas. The jury found for the plan- 
tiffs. The defendants moved for a new trial upon several 
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grounds, The motion was overruled by the presiding judge 
in the following opinion, which reports the case: 

“This suit was brought to recover one-fourth of the pro- 
ceeds of a lot of cotton sold by the defendants as factors. The 
plaintiffs claim that the cotton was raised, in 1872, on a plan- 
tation owned by them in South Carolina, and rented to two 
persons named Smith, who sent it to market. These facts are 
not denied. The plaintiffs further claim that they were enti- 
tled, by the terms of their lease, to one-fourth of the crop by 
way of rent, and that the defendants received the cotton for sale 
with notice of this interest, and understanding that they were 
to account for it. The defendants admit the receipt and sale 
of the cotton and the amount of the plaintiffs’ interest, if they 
have any interest, but deny any such interest, inasmuch as they 
say the cotton was sent to them by the Smiths in their own 
names alone, without any notice of the plaintiffs’ claim. They 
set forth a lien on the cotton, as the property of the Smiths, 
for a general balance of advances on their crop, and they in- 
sist, moreover, that James R. DuBose, guardian for Susan W. 
DuBose and her brother, then both minors, settled the account 
with the defendants, assuming the debts due to the defendants 
from the Smiths in the name of his firm of Arnold & DuBose, 
and taking to that firm all claim to the cotton and its pro- 
ceeds,” 

“T believe these are the facts as insisted on by the opposing 
parties. 

I. “The first ground of the motion for a new trial, is the 
refusal of the court to continue the case for want of the testi- 
mony of F. E. Smith. He was one of the tenants who raised 
the cotton, and the defendants hoped to contradict by him the 
testimony of W. D. Smith, his co-tenant, which had been of- 
fered on the other side. 

“Now, in the first place, it was not sufficiently shown to the 
court, what Mr. F. E. Smith’s evidence would be; and, in 
the second place, no diligence was shown to obtain it on the 
part of the defendants. ‘The plaintiffs had issued a commis- 
sion for him, which was not returned. But this was not the 
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act of the party seeking the continuance. It is true that W. 
D. Smith’s depositions had been very recently returned to 
court, within a day or two, if I remember right, and the de- 
fendants were only then aware of the necessity of contradict- 
ing him. But suppose he had been on the stand, and his evi- 
dence had been what the defendants did not expect, could 
these parties have claimed a continuance in the mere hope of 
obtaining contradictory testimony ? I can see no difference 
between the two circumstances. 

II. “ The second ground of the motion is the refusal of the 
court to strike out the testimony of W. D. Smith as to the 
arrangements for the crop of 1871, the crop of 1872 being 
the subject of litigation. ‘There was evidence going to show 
that the arrangement of 1871 was continued to 1872, with 
the knowledge of the defendants. Whether that evidence 
was sufficient or not, I was not competent to decide at that 
stage of the case. It was certainly sufficient to make the tes- 
timony objected to admissible, and the effect of the whole was 
matter for the jury, and not for me to decide. 

III. “ The third ground is the striking out of one of the 
defendants’ pleas. This plea set forth a recovery, in Wilkes 
superior court, by the minors against their guardian, James 
R. DuBose, and his securities, on his guardian’s bond, for 
divers charges of mismanagement, and the ground taken was, 
that admitting their claim against the defendants to be prima, 
facie valid, they had elected to pursue a co-ordinate remedy, 
and were estopped by that. This ground and the eighth, in- 
volve the same question of estoppel, which I will consider 
when I come to that ground, At present, I only remark that 
though the plea did state that the claim was embraced in 
the suit in Wilkes, the record of that suit showed that it was 
not, except in the general and loose language of ‘other de- 
faults,’ or words to that effect, so that it did not appear that 
this matter had ever been adjudicated, nor was it pleaded or 
claimed that the judgment in Wilkes had ever been satisfied. 

IV. “The fourth ground of the motion is the ruling out 
of the receipt of Arnold & DuBose. 
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Ist. “ This paper was res inter alios acta, and could prove 
nothing between the parties. 

2d. “If the documents mentioned in that paper were re- 
ceived by Arnold & DuBose, there was higher evidence of 
the fact, the testimony of the parties, and the person who 
signed the receipt was actually on the stand as a witness. A 
mere written memorandum drawn by a third person is no evi- 
dence. 

“No other ground stated in the motion was urged in the 
argument, except the eighth. I therefore dispose of the re- 
maining grounds without comment. 

VIIL. “The eighth ground raises the question whether the 
minors in the case, were estopped by the act of their guardian 
in the transfer of the entire interest in this cotton to Arnold 
& DuBose. The ground states that the guardian was present 
and ‘permitted ’ the arrangement to be made. The evidence 
was that he made it himself, which perhaps strengthens the 
force of this ground for a new trial. I shall consider it in 
that light, and then the question arises, can a guardian dis- 
pose of the property of his ward, for his own benefit, with- 
out complying with the forms of law? Again, does the pur- 
chaser of such property, having notice of the ward’s interest, 
acquire a title under the_sale, leaving the ward to his remedy 
against the guardian? Again, is the ward estopped as against 
the purchaser, by this act of the guardian? Does the suit 
against the guardian amount to such an election of remedy as 
to relieve the purchaser until the judgment against the guar- 
dian is satisfied ? 

“T do not think argument necessary in answering any of 
these questions. 

“The rule for a new trial must be discharged.” 

To this judgment defendants excepted. 


Frank H. Mitten, for plaintiffs in error. 


Barnes & CumMine, for defendants. 
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JACKSON, Judge. 


Susan DuBose and William W. Simpson sued Branch, Sons 
& Company in the city court of Augusta, for the sum of 
$934 82. The jury found for plaintiffs. A motion was made 
for a new trial on various grounds. We think none of them 
good, and adopt the opinion of Judge GouLD contained in the 
record, as our own, a syllabus of which ‘will appear in the 
head-hotes furnished the reporter. We remark that we find 
no plea at all set out in the record. A copy of an amended 
plea appears in the motion for a new trial, and that, so far 
as this record discloses the pleadings, is the only plea de- 
fendants filed. In the judge’s opinion overruling the motion 
for a new trial, there are also allusions to other pleas; how- 
ever that may be, the evidence is overwhelming in favor of 
the verdict, and the result must have been the same, no mat- 
ter what pleas had been filed. 

Judgment affirmed. 


Mary J. Brapy et al., plaintiffs in error, vs. SurEoN WAL- 
TERS, defendant in error. 


1, Where land was conveyed to B., the wife of C, for her sole and separate 
use, and for the use of her children born and to be born by the said C., to 
have and to hold the same for the uses aforesaid, a trust estate was created 
in B, for her sole and separate use, and for the use of her children, as 
above described, 

. The trust was not executed until all probability of the birth of any more 
children from B, by C., had become extinct. 

. The fraud necessary to defeat a title by prescription, under section 2683, 
must be such as would affect the conscience of the party obtaining it with 
bad faith and moral turpitude. The mere fact that the deed under which 
the defendant holds was the result of a sale by a trustee, not made in strict 
conformity to law, does not constitute such fraud. 

. Where the legal title to land was in a trustee for infants, and he fails to in- 
stitute suit therefor until his right of action was barred, the cestud gue trusts 
are also barred. 

VOL. LV. 3. 
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Trusts. Prescription. Fraud. Statute of limitations. Be- 
fore Judge CLark. ~Sumter Superior Court. October Ad- 
journed Term, 1874. 


Reported in the decision. 


W. A. Hawxrns; B. P. Hotuis; J. W. Brapy; G. W. 
Wooren, for plaintiffs in error. 


Coox & Crisp, for defendant. 


WARNER, Chief Justice. 


This was an action of ejectment brought by the plaintiffs 
against the defendant to recover the possession of lot of land 
number two hundred and ten, in the twenty-seventh district 
of Sumter county. On the trial of the case, the jury, under 
the charge of the court, found a verdict for the defendant. 
A motion was made by the plaintiffs for a new trial on the 
several grounds set forth therein, which was overruled by the 


court, and the plaintiffs excepted. 

The plaintiffs claim title to the land in dispute under a deed 
made by Wright Brady, dated 26th of January, 1860, by 
which the grantor conveyed the lot of land ic Mary Jane 
Brady, the wife of Martin J. Brady, for her sole and separate 
use, and for the use of her children born and to be born, to 
have and to hold the same for the uses aforesaid. Some time 
in the year 1863, probably in October, the exact date does 
not appear, Mary Jane Brady and her husband, petitioned the 
judge of the superior court to appoint the said Martin J. 
Brady, the husband of said Mary Jane, trustee ‘or herself and 
children, and also prayed for an order to sell said land, and 
invest the proceeds thereof in more productive property, for 
the benefit of the said Mary Jane and her children. On 
hearing and considering the application, the judge appointed 
Martin J. Brady trustee for his wife Mary Jane and her chil- 
dren, naming them, upon his giving bond and security 
in the sum of $4,000 00. faithfully to account to his cestui 
que trusts for the product of said sale and the investing the 
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same in any other property for their benefit, and that he make 
a proper return of his actings and doings in the premisés to 
the next term of Sumter superior court. The bond and secu- 
rity was given by the trustee in pursuance of the order, and 
leave was granted by the order of the judge to the trustee to sell 
the land as prayed for, and for the purpose as therein speci- 
fied, and to make a deed of conveyance to said lot of land, as 
trustee, to the purchaser thereof. ‘The order is silent as to 
whether the trustee should sell the land at public or private 
sale. It appears from the evidence in the record that the 
trustee sold the land to the defendant, Richardson, at private 
sale, for the consideration of $6,000 00, and on the 26th of 
December, 1863, made him a deed thereto, as trustee, reciting 
therein that it was made in pursuance of the aforesaid order 
of the judge of the superior court. Richardson went into 
possessioh of the land under that purchase and deed, and 
continued in possession thereof, either by himself or tenants, 
up to the commencement of the plaintiffs’ action on the 4th 
of September, 1872. ‘The defendant set up in his plea a title . 
by prescription, under his seven years possession under color 
of paper title and claim of right, by virtue of his purchase 
from the trustee of the plaintiffs, as before recited. 

1. The deed from Wright Brady to Mary Jane Brady 
created a trust estate for her sole and separate use, and for the 
use of her children then born and to be born, in the land 
conveyed by it. No formal words are necessary to create a 
trust estate: Code, section 2305. When Martin J. Brady 
was appointed trustee by the judge for his wife and children, 
the legal title to the lot of land was in him for the uses de- 
clared in the deed of Wright Brady ; that is to say, the legal 
title to the land was in the trustee so appointed, in order to 
protect it for the sole and separate use of the said Mary Jane, 
and for the use of her children then born and to be born. 

2. The trust was not executed, at least until all probability 
of the birth of any more children of Mary Jane by Martin 
J. Brady had become extinct. In relation to that point in 
the case, the evidence in the record is silent. 
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3. It is insisted that the ease of Loyless vs. Blackshear, 43 
Georgia Reports, 327, is like this case, and should control it. 
That was a case for the partition of land. The deed in that 
case from Walker to Patrick Mills, trustee, conveyed the land 
to Martha Mills and her children, in fee simple, as tenants in 
common ; there was no use, or trust, created by that deed for 
the benefit of Mrs. Mills or her children ; the legal title to the 
land vested in them under that deed as a fee simple estate ; 
there was nothing for the trustee to do in that case. It was 
further insisted on the argument, that the sale of the land was 
illegal, because it was a private and not a public sale, as re- 
quired by the 2328th section of the Code. That argument 
might be sound, if the defendant was relying upon a strictly 
legal paper title to the land. Butit is said the defendant can- 
not claim a prescriptive title to the land under his seven years 
adverse possession under written evidence of title, because he 
had notice at the time he purchased from the trustee, that the 
sale was not made as the law required it to be made, and 
therefore, his written evidence of title was fraudulent, within 
the true intent and meaning of the 2683d section of the Code. 
The defendant purchased the land from the trustee in pursu- 
ance of an order of the judge of the superior court which 
authorized the trustee to sell it and to makea deed of convey- 
ance to the purchaser, without stating therein whether the 
sale of the land should be at public or private sale. In our 
judgment, the purchase of the land by defendant from the 
trustee, at private sale, and taking his deed therefor in pursu- 
ance of said order, did not make that written evidence of title 
fraudulent within the sense and meaning of the statute. The 
fraudulent title contemplated by the statute is such fraud as 
would affect the conscience of the party procuring it with bad 
faith and moral turpitude. 

4. The court charged the jury, in substance, that if the ces- 
tui que trusts were represented by a trustee, and that if the 
trustee sold under an order of court to defendant for a valua- 
ble consideration, and defendant went in under such purchase 
without notice of any fraud, and he and those claiming under 
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him have been in possession seven years before this suit, plain- 
tiffs cannot recover. Whilst the law applicable to the facts 
of the case in relation to the defendant’s prescriptive title, 
was not as fully and clearly stated in the charge of the court 
as it might have been, yet, it was substantially correct, in view 
of the evidence in the record. ‘The legal title to the land in 
dispute being in the trustee, he could have instituted suit for 
the recovery of the possession of it, and if he failed to do so 
until his right of action was barred by the statute, his cestui 
que trusts, the plaintiffs, were also barred. This case comes 
within the ruling of this court in Wingfield, administrator, vs. 
Virgin et al., 51st Georgia Reports, 139, and must be con- 
trolled by it. 
Let the judgment of the court below be affirmed. 


THE Bank oF AMERICcUs, plaintiff in error, vs. THomas L. 
Rogers, defendant in error. 


1. The case of Phillips vs. Dodge (8 Georgia Reports, 51) was virtually over- 
ruled by the same judges that decided it, (see 72 Georgia Reports, 615 ;) 
and consequently there is no binding authority to the effect that a note pay- 
able in specific articles cannot be sued upon in the short form authorized 
by the act of 1874. 

. Such a note can be sued upon in that form; and if there be a cause of ac- 
tion plainly apparent from the declaration and the copy note annexed to it, 
the pleadings will be sufficient, 

. If the cause of action be defectively set forth, the declaration is amenda- 
ble, 


Promissory notes. Pleadings. Amendment. Before 
Judge James JoHNsON. Marion Superior Court. April 
Term, 1875. 


The Bank of Brunswick brought complaint in the statu- 
tory form against Thomas L. Rogers on the following note, a 
copy of which was annexed to the declaration : 


“On or before the 15th day of January next, I promise to 
deliver to Eleazor Taylor or bearer, five bales of lint cotton 
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of medium value, each weighing five hundred pounds, at Buena 
Vista, Marion county, Georgia, for the purchase of lots of land 
numbers one hundred and seventy-three and one hundred and 
forty-eight, in the fourth district of Marion county. This 
the 28th day of November, 1873. 

(Signed) “THomas L, RoGers.” 


The declaration simply alleged that the defendant was in- 
debted to the plaintiff in the sum of $500 00, besides inter- 
est, on a promissory note dated November 28th, 1873, and: 
due on January 15th, 1874, which the latter refused to pay ; 
wherefore process was prayed, etc. 

The defendant demurred to the declaration. The demur- 
rer was sustained and the plaintiff excepted. 

Before the order sustaining snch demurrer was entered, 
plaintiff proposed to amend by alleging the value of the cot- 
ton mentioned in the note, at the time and place specified for 
its delivery. This the court refused to permit and plaintiff 
again excepted. 

Error is assigned upon each of the above grounds of ex- 
ceptions. 


E. H. Worritt; Guerry & Son, for plaintiff in error. 


BLANDFORD & GARRARD; E. M. Burtt, for defendant. 


BLECKLEY, Judge. 


The declaration, read in connection with the copy-note at- 
tached, was good at first. But, at all events, it was amend- 
able. The head-notes state the law of the case. 

Judgment reversed. 


Epwarp E. Estes, plaintiff in error, vs. THE STaTE OF 
GeroratA, defendant in error. 


1, A person, sober enough to intend to shoot at another, and actually to shoot 
at and hit him, without any provocation or justification whatever, is to be 
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deemed sober enough to form the specific intent to murder; and mere 
drunkenness, whatever its degree, will not negative such intent, 

2. Unless the evidence suggest some other motive for the shooting, to be com- 
pared by the jury with the state’s theory of a malicious intent, the offense 
has necessarily the same grade with, as without, drunkenness, and conse- 
quently, in such a case, there is no grading to be done, and any charge to 
the jury in reference to drunkenness, as a separate element in grading the 
offense, would be inapplicable, and need not be given by the court. 

3. Voluntary drunkenness is no excuse for crime. 


Criminal law. Drunkenness. Charge of Court. Before 
Judge McCutcHEN. Whitfield Superior Court. April Term, 
1875. 


Reported in the opinion. 


Jounson & McCamy, for plaintiff in error. 


A. T. HackETT, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was indicted in two counts—one for assault 
with intent to murder, and the other for shooting at another. 
The jury found him guilty of the assault with intent to mur- 
der. A motion was made for a new trial on the grounds that 
the court charged the jury “that voluntary drunkenness is no 
excuse for crime,” and refused to charge “that the jury may 
take into consideration the fact of defendant’s drunkenness to 
grade the offense, and may look to the fact in determining the 
intent, and that if the jury should find that he was not con- 
cious of what he was doing, the jury might take that fact 
‘into consideration in determining whether he intended, with 
malice aforethought, to kill at the time he shot.” The court 
refused to grant the new trial, and defendant excepted. 

The main question is, was the court right in refusing to charge 
as requested? We think that he was clearly right under the tes- 
timony in this case. The defendant shot Williams without the 
slightest provocation, and whilst he was drinking considerably, 
he was sober enough to intend to shoot, and he did shoot and hit 
him in the face, and the ball is lodged there just under the brain, 
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inflicting a permanent and dangerous wound—such a wound 
that excitement will endanger him for life, in the opinion of 
the physicians who examined him. He was sober enough, 
too, to get off rapidly from the place of the shooting, nor is 
there any motive suggested by the proof to rebut the idea 
of a malicious intent, a careless disregard of human life. We 
all think, therefore, that there was no error in the refusal to 
charge as requested under the facts of this case. For myself, 
I think that a man cannot voluntarily make himself so drunk 
as if he shoot and kill another without provocation, the crime 
will be graded or reduced from murder to manslaughter; or 
if he shoot at another without provocation the crime can be 
made by drunkenness less than assault with intent to murder. 
The statute is plain that voluntary drunkenness shall be no 
excuse, and if it be made to lower or grade the crime, to les- 
sen it in any case whatever, it is thereby made some excuse ; 
and that, pro tanto, fritters away the solidity and power of 
the statute. I agree fully with the decisions of this court, in 
17 Georgia, 146; 25 Ibid., 527; and 31 Ibid., 424; and 
with the dissent of Judge Lyon from the judgment rendered 
in 29 Ibid., 594. My brethren agree with me that drunk- 
enness is no excuse for crime, and that the court did not err in 
so charging, and that the court was right in this case in re- 
fusing the request asked for; but we did not consult and agree 
as to the effect of voluntary drunkenness upon intention in 
any case, or its effect in reducing or paliating crime under our 
statute, in any case, and therefore I am not at liberty to com- 
mit the court further than to the principles announced in the 
syllabus. 
Judgment affirmed. 
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THE Mayor AND ALDERMEN OF THE CITY OF SAVANNAH, 
plaintiff in error, vs. Marcus A. DEHONEY é¢ al., defend- 
ants in error. 


Where the owners or lessees of public stables were taxed by an ordinance of 
the city of Savannah, which also contained a provision that every person 
engaged in the business of transporting or carrying goods, wares, mer- 
chandise, passengers, or baggage for hire, by means of wagons, drays, 
trucks, carts, omnibuses or carriages of any description, or of letting car- 
riages and other vehicles for hire, shall pay a tax according to the number 
and character of the vehicles employed in such business, specifying the tax, 
and the complainants having paid the first tax, prayed that the collection of 
the second might be enjoined, presenting to the chancellor several affida- 
avits showing that the latter business had, in the city of Savannah, always 


been incident to the former: 
/feld, that the chancellor did not abuse his discretion in granting the injunc- 


tion, 


Injuction. Tax. Before Judge Tompkins. Chatham 
county. At Chambers. July 26, 1875. 


Reported in the decision. 


Wit11AMS. BasinGEr, by Jackson & CLARKE, for plain- 
tiff in error. 


Rourus E. Lester; Mevprim & Apams, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, praying for an injunction to restrain it from the col- 
lection of a tax imposed by the sixth section of an ordinance 
of the city of Savannah, to assess and levy taxes to raise 
revenue for said city, which provides “that every person en- 

gaged in the business of transporting or carrying goods, 
wares, merchandise, passengers or baggage, for hire, by means 
of wagons, drays, trucks, carts, omnibusses, or carriages of 
any description, or of letting carriages and other vehicles for 
hire, shall pay a tax according to the number and character 
of the vehicles employed in such business,” to-wit: specify- 
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ing the tax to be paid. By the same ordinance it is provided 
“that every owner or owners, lessee or lessees of a public 
stable shall pay a tax of $100 00.” The question made by 
the complainants is, that being taxed $100 00 on their busi- 
ness as the owners and keepers of a public stable in the city, 
it is a part of their legitimate business and incident thereto, 
as the owners and keepers of a public stable, to engage in car- 
rying passengers and baggage in omnibusses er carriages, for 
hire, without paying any additional tax besides the $100 00. 
On the hearing of the motion for an injunction, and after 
considering the bill, the defendant’s answer, and the several 
affidavits read at the hearing, the presiding judge granted the 
injunction, whereupon the defendant excepted. 

If it was a part of the legitimate business of the com- 
plainants, and incident thereto, as the owners and keepers of 
a public stable in the city, to engage in the carrying of pas- 
sengers and baggage in omnibusses or carriages, for hire, then 
they were not liable to be twice taxed on that business. 
Whether the engaging in carrying passengers and baggage in 
omnibusses or carriages, for hire, was a part of the legitimate 
business, and incident thereto, of the complainants, as the 
owners and keepers of a public stable in the city, is a question 
of fact to be decided on the final hearing of the cause, under 
the evidence. The evidence before the judge, on the hearing 
of the motion for the injunction, was decidedly in favor of 
the complainants in relation to this point in the case. 

It was insisted on the argument here that the injunction 
should not have been granted, because there was no equity in 
the complainants’ bill, they having an adequate remedy at com- 
mon law, by an affidavit of illegality. The defendant did not 
demur to the bill for want of equity, but filed its answer there- 
to, besidés no execution or distress warrant for the tax claimed 
had been levied on the property of the complainants. If 
such had been the case, we will not say that an affidavit of 
illegality would not have been the proper remedy. In Van- 
over et al. vs. The Justices, etc., 27th Georgia Reports, 354, it 
was held that the act of 1804, prohibiting judicial interfer- 
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ence with the levy and collection of taxes imposed by that 
act, did not extend to corporation taxes. In this case there 
are several complainants asserting the same right against the 
defendant, and one decision will prevent a multiplicity of 
suits. In view of the evidence before the presiding judge, as 
contained in the record, we will not control the exercise of 
his discretion in granting the injunction prayed for. 

Let the judgment of the court below be affirmed. 


SAMUEL Simmons, plaintiff in error, vs. WILLIAM M. Mosse- 
LEY, administrator, defendant in error. 


1. The limitation act of 1869 is a bar to an action commenced March 6th’ 
1874, upon a promissory note dated and due in 1858, the maker of which 
removed from Georgia to Texas, in 1859, and died there in 1863, although 
no administration upon his estate was granted in Georgia until May, 1872. 

2. The bar of the statute attaches because the creditor did not bring suit with- 
in a period of time after the administrator became subject to suit, equal to 
that prescribed by the act where no impediment to suit existed at the time 
of its passage, The case is within the letter of the statute; and when re- 
leased from the letter, by way of implied exception on account of death 
and want of representation, it is still within the spirit of it, for the above 
reason: Zaylor vs. Facoway, 50 Georgia Reports, 382. Besides, it was in 
the power of the creditor, the debtor having left real estate in Georgia, to 
have administered, or forced administration, earlier, and exercised more 
diligence in that way: zz Georgia Reports, 651, 653; 19 Lbid., 316. 


Statute of limitations. Before Judge UNDERWooD. Chat- 
tooga Superior Court. March Term, 1875. 


Report unnecessary. 


ALEXANDER & Wricut; F. A. Krrpy, for plaintiff in 
error. 


Dasney & FovucueE, for defendant. 


BLECKLEY, Judge. 


The opinion of the court, and all the material facts, appear 
in the head-notes. The judgment of the court below sus- 
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tained the plea of the statute of limitations, and that judg- 
ment is affirmed. 


THe Nationat Bank or Aveusta, plaintiff in error, vs. 
THE SouTHERN PorRCELAIN MANUFACTURING COMPANY 
et al., defendants in error. 


1. The act of August 23d, 1872, which authorizes persons other than the de- 
fendants of record, to make, under oath, pleas in defense of suits to which 
they are not parties, is in conflict with article 111., section 4, paragraph 5, 
of the constitution, and therefore is unconstitutional and void. 

2. A manufacturing company incorporated by the legislature of South Cara- 
lina, but which transacted its business and had its principal office in Geor- 
gia, and became indebted under and by virtue of contracts made in Georgia, 
is liable to suits upon such contracts in the courts of Georgia, though at the 
time of the institution of the suits no business is being done by the com- 
pany, the president of the company and a majority of the stockholders 
having always resided, and still residing, in Georgia, all the meetings of the 
stockholders having been held in Georgia, the books being in Georgia in 
the hands of the president, and a notice for a meeting of the stockholders 
in Georgia pending at the time of the commencement of the suits, the com- 
pany having at that time no office or place of business anywhere in South 
Carolina, 

. Service upon the president of the company in the county of Richmond, 
where he resided at the commencement of the action, and where the books 
of the company were, and where the stockholders were under notice to 
meet, is sufficient service upon the company. 


Constitutional Jaw. Pleadings. Corporations. Jurisdic- 
tion. Service. Before Judge Grpson. Richmond Superior 
Court. October Term, 1874. 


Reported in the opinion. 
Frank H. MILter, for plaintiff in error. 
Barnes & CumMIne, for defendants. 


JACKSON, Judge. 


This action was brought for the recovery of a large sum of 
money due the plaintiff by the defendant upon contracts made 
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in Augusta, Georgia. Service was made upon James Hope, 
the president of the defendant, the Southern Porcelain Man- 
ufacturing Company, at Augusta, in the county of Richmond, 
in this state. A plea to the jurisdiction was filed by the said 
James Hope, not as president of the company, but in his in- 
dividual character, as one interested in the suit, though not a 
party thereto, under the act of 23d of August, 1872, setting 
up the fact that the defendant was incorporated in South Caro- 
lina and could not be sued in the courts of Georgia except by 
attachment. The court below sustained the plea and the plain- 
tiff excepted, and three questions are made here for our ad- 
judication : Ist. Can one, not a party to the suit, but merely 
swearing that he is interested therein, put in a plea to the 
jurisdiction? 2d. Can a South Carolina corporation, under 
the facts disclosed in the record, be sued in Georgia? 3d. 
Is service upon the presideut of the defendant, under the facts 
here, sufficient service ? 

1. In regard to the first question, we think the act of 1872 
broad enough to cover all pleas. It enacts that “any party 
interested may make his or their plea or pleas, and such plea 
or pleas shall be as good in law as if made by the real defend- 
ant to the record.” If that act be law, the plea may have 
been made legally by Hope individually. Is it law? That 
turns upon the point of the constitutionality of theact. The 
latter branch of the fifth paragraph of the fourth section of 
the third article of the constitution is in these words: “ Nor 
shall any law or ordinance pass, which refers to more than one 
subject matter or contains matter different from what is ex- 
pressed in the title thereof.” The substance of the body of 
this act is, that anybody interested may defend and plead. 
The title thereof is “ An act to amend an act approved Octo- 
ber 24th, 1870, entitled an act to authorize all pleas and de- 
fenses to be sworn to before certain officers of other states or 
countries, and to prescribe the legal effect of the official attes- 
tation of such officer, and to carry into effect article five, sec- 
tion three of the constitution of this state.” There would 
seem to be on the face of this title two subjects matter, both 
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of which appear to us to be different from the body of the 
act. The body of the act is to enable persons, not parties of 
record, to defend suits not brought against themselves by 
filing any plea they please thereto whether the real defendant 
defends or not, if they be interested therein. The title, in one 
of its phases, is to amend an act which has relation only to 
how pleas shall be verified if the party to the record be be- 
yond the limits of the state. We think the body of the act 
differs essentially from such title. An amendment to an act 
authorizing parties out of the state to verify pleas, should 
have relation to pleas made outside of the state and by parties 
to the record, and by reading the title to this act we think that 
no one could reasonably expect to find in its body authority 
to anybody, in the state or out of it, to defend cases when 
he is not sued at all. 

If we look to the other phase of the title, it does not help 
the act much. This part of the title is to carry into effect 
article five, section three, of the constitution. That section of ar- 
ticlefive embraces many subjects. It is divided into four para- 
graphs. The only one to which the act can be supposed to 
refer is the latter part of paragraph three, which reads: “The 
court shall render judgment without the verdict of a jury, in 
all civil cases founded on contract, where an issuable defense 
is not filed on oath.” Even if this paragraph were directly 
referred to in the title, we cannot see exactly how this act car- 
ries it out. The object of the constitution in requiring the 
title and body of the act to harmonize is to put the legislators 
upon warning as to what they are about to do. We do not 
think this title does so. It would have been quite easy, and 
it would indeed have required fewer words than this title con- 
tains, to have entitled this enactment, “an act to allow all per- 
sons interested to defend by plea, suits where the real defend- 
ant to the record declines to do so.” Instead of this plain 
sailing, the colors under which this legislation rides are dou- 
ble, confused and seemingly disguised. We consider the act 
mischievous in its tendency and results. Any creditor of the 
same defendant under it might swear he was interested in or- 
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der to postpone the plaintiff ; it seems to us it can do no good, 
but is fruitful of confusion and litigation—of endless litiga- 
tion. Every stockholder ofa corporation can, under it, plead, 
and as one falls, another take his place, and the war be in- 
terminable. And who is to be responsible for costs? Shall 
the defendant to the record be mulcted in costs when he did 
not wish to litigate, but was content to let judgment go by 
default ?. If the general assembly sees fit to enact such a 
law, we must, of course, enforce it; but we must be sure they 
intended to enact it, and used all the precautions and safe- 
guards which the constitution demands in order to prevent 
mistake, inadvertence and surprise. 

2, 3. But suppose that this plea had been made by the 
president of the company, would it have been good under the 
facts? The facts are, that this company, though chartered in 
and by South Carolina, did all its business in Georgia; its 
principal office was in Georgia; its president and most of its 
stockholders resided in Georgia; their meetings were held in 
Georgia, and a call for a meeting was pending at the time this 
suit was commenced, to be convened in Augusta, Georgia. 
Augusta was, to all intents and purposes while it did business, 
the place of its residence ; the notes sued on were made there, 
the books were kept there, and were there in the hands of the 
president when he was served. The company had no resi- 
dence other than Augusta, in Georgia, nor had it any place 
of business or office in South Carolina when the suit was 
brought. The naked question then is, can a corporation, 
‘foreign in its birth, do business in Georgia, contract debts 
here, suspend its business, for at the time the suit was brought 
it had ceased to do business, and thereby escape suit here by 
the regular process of our courts. The principles laid down 
by this court in the case of The City Fire Insurance Company 
of Hartford vs. Carrugi, 41 Georgia, 660, seem to settle this 
question. It is there distinctly ruled that a foreign corpora- 
tion doing business in this state is subject to the’ jurisdiction 
of our courts. It is difficult to see how it could be other- 
wise. If by comity such a corporation is permitted to do 
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business here, it ought to pay its debts here; and if it fail to 
pay, it ought to be made to do so; and our own courts should 
not turn over our people, with whom it has been permitted 
to deal within our jurisdiction, to a foreign jurisdiction and 
foreign courts, to constrain the corporation to pay the debts 
contracted here. That case further decides that such foreign 
corporation, if it have an officer or agent here, may be served 
by serving its officer or agent. In this case the principal offi- 
cer has always been here, and was here, and was served. It 
is true that the company had ceased or suspended active busi- 
ness in the case at bar, but a meeting of its stockholders had 
been called to convene in Augusta, and the notice was pending 
when the suit was brought. It had not ceased, therefore, to 
do business in Georgia. It was about to meet in organic as- 
sembly of the corporators to transact business here, and why 
should it not be sued here, if it could be served. By the com- 
mon law, process against a corporation must be served on its 
principal officer: Angell & Ames on Corp., sec. 404. If that 
principal officer has always resided here, and did reside here 
when served, it is difficult to see why the service is not good. 
Even if the facts did not show that the company was about to 
meet in Augusta for some business or other, it matters not 
what, yet as long as the principal officer was there, and the 
books were kept there, we think the company was liable to suit 
there. 

The plea to the jurisdiction must give a better place to sue 
within the jurisdiction. Richmond county is the only place 
where this corporation ever lived in Georgia, and whatever is 
left of it lives there still. Evenif this principle were extend- 
ed to all states and countries, the plea and facts here show no 
better place to sue, no court having jurisdiction even in South 
Carolina, there being no place where it does business or has 
an office now in that state. 

In the case cited from 41 Georgia, the court says that non- 
residence is no defense, if the defendant has been legally 
served, and “if a company were to locate an office in another 
state, and its principal officer were to do business there, there 
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could be no question upon his liability to be served.” This 
would seem to cover the third point as to whether service 
upon the president here was good service. These princi- 
ples are in accordance too, it strikes us, with sound sense 
and right reason. It would be an outrage upon all sound 
principle to allow any body, natural or artificial in person, to 
do business in Georgia, be protected by our Jaws, sue any 
body the foreigner sees fit, make money out of our people, 
contract debt, and then shut down, stop business, refuse to pay 
and defy our process. If the principal officer still linger in 
the state and can be caught and served with process, the cor- 
poration, like any other foreigner, must respond. Our courts 
render judgment according to law, and if that judgment be 
against the defendant, it will be enforced upon all the prop- 
erty our final process can reach. 
Judgment reversed. 


SaraH M. Browy, by next friend, plaintiff in error, vs. 
EvizABeTH KIMBROUGH, administratrix, et al., defendants 
in error. 


1, A married woman in this state, who has a separate estate in land, may dis- 
pose of the same by the ordinary deed of conveyance. 

2, The act of 1760 only applies to such conveyances of real estate by the hus- 
band of the feme covert as she may have an interest in, and not to convey- 
ances of her separate property of which she is the sole owner, 


Husband and wife. Deeds. Separate estate. Before Judge 
JAMES JOHNSON. Talbot Superior Court. March Term, 
1875. 


Reported in the decision. 


Bianprorp.& GarrarD; H. L. Bennine; McCay & 
TRIPPE, for plaintiff in error. 


Wiis & Wiis; E. H. Worritt, for defendants, 
VOL. LV. 4. 
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Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, praying fora decree that certain described lands 
therein specified, might be turned over to her, and that the 
defendant account to her for the rents and profits thereof. 
On the trial of the case, the jury, under the charge of the 
court, found a verdict in favor of the defendant. The case is 
brought here on a bill of exceptions to the rulings of the 
court below. The complainant claims title to the land in 
controversy under a deed made by William M. Brown, ad- 
ministrator of Shelton, to Jack Brown, trustee for complain- 
ant, Jack Brown being her husband. This deed is dated 2d 
November, 1858. It appears from the evidence in the record, 
that the complainant and her husband, Jack Brown, conveyed 
the land by deed, on the 7th of May, 1861, to Kimbrough, 
the defendant, for the consideration of $18,000 00. The court 
charged the jury, amongst other things, “If Jack Brown and 
his wife made and executed the deed in evidence purporting 
to be made by them to Kimbrough, such deed conveyed to 
Kimbrough all the interest which they or either of them had 
in the lands, and if such is the case, Kimbrough is not liable 
to account to the complainant.” The complainant’s counsel 
requested the court in writing to charge the jury that “A 
married woman cannot, by the ordinary deed of conveyance, 
dispose of her separate property, if the sale be rea] estate; 
and if Mrs. Brown, being a married woman, made the deed 
set out in defendant’s answer, then Kimbrough got no title to 
the same, and no right by which he could hold the land in 
opposition to Mrs. Brown.” This request to charge the court 
refused. Whereupon the complainant excepted to the charge 
as given to the jury, and to the refusal to charge as requested. 

But two questions were insisted on in the argument here. 
First, as to the right of a married woman to convey her sep- 
arate estate in land by the ordinary deed of conveyance. 
Second, if she can do so, then the deed must be executed as 
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provided by the second section of the act of 1760: Cobb’s 
Digest, 161. 

1. In our judgment, a married woman, in this state, who 
has a separate estate in land, may dispose of the same by the 
ordinary deed of conveyance. Such a disposition of her real 
estate is a necessary incident to her ownership of that species 
of property, as well as of any other property, the more es- 
pecially as real and personal property, in this state, is placed 
on the same footing as to distribution. When the decisions 
referred to on the argument were made by this court, in rela- 
tion to the power of a feme covert to dispose of her separate 
estate in personal property, there was one species of personal 
property at that time which was considered much more im- 
portant and valuable to the owners thereof than real estate, 
and yet it was held that she could dispose of her separate es- 
tate in that particular species of personal property. In this 
state, we are unable to perceive any sound distinction in prin- 
ciple between her power of disposition of her separate estate 
in personal property and her separate estate in real property. 

2. In regard to the second question insisted on by the 
plaintiff in error, the act of 1760 only applies to such con- 
veyances of real estate by the husband of the feme covert as 
she has or may have an interest in, and not to conveyances of 
her separate property, of which she is the sole owner. 'f she 
joins her husband in a conveyance of his property, in which 
she has an interest as his wife by reason of that relation, then, 
in order to make her relinquishment of that right valid, it 
must be executed in accordance with the requirements of that 
act; and such was the ruling of this court in Seabrook vs. 
Brady, 47 Georgia Reports, 651. In that case, Mrs. Brady 
signed a relinquishment to land conveyed by the deed of her 
husband, as his property, to Dawson. The act of 1760 has 
no application to a conveyance made by a feme covert of her 
separate property as the absolute owner thereof, and was not 
intended to have any. We find no error in the rulings of the 
court as set forth in the bill of exceptions. 

Let the judgment of the court below be affirmed. 
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The Eagle, etc., Company vs. The Bank of Brunswick. 


THE EaGLe AND PHENIX MANUFACTURING CoMPANY, 
plaintiff in error, vs. THE Bank oF Brunswick, defend- 
ant in error. 


1. A claimant who relies upon possession to defeat the lien of a judgment, 
must prove actual possession, It is not sufficient to show that he had such 
possession asa “ deed gave,” without explaining, by the deed itself or other- 
wise, what was the character and extent of the possession which the deed 
did give, or what was done, under the deed, in the way of holding or using 
the property, 

. If the charge of the court, purged of all error, would still leave the losing 
party without any right whatever to a verdict, on the facts in evidence, it is 
immaterial what errors the charge contains, To him they are harmless, 


Claim. Lien. Judgments. Possession. Charge of Court. 
Practice in the Supreme court. Before Judge JAMEs JoHN- 
son. Muscogee Superior Court. November Term, 1874. 


An execution in favor of the Bank of Brunswick against 
the Water Lot Company of the city of Columbus, was levied 
upon certain water lots in the city of Columbus. A claim to 
a portion of the property covered by the levy was interposed 
by the Eagle and Phenix Manufacturing Company. The 
claim was based on a purchase by claimant and four years 
possession prior to the levy. Upon this branch of the case 
the evidence was that claimant had purchased the property in 
controversy, in the early part of the year 1866, and had been 
“in such possession as the deed gave,” ever since. No deed 
to claimant is set forth in the record; nor was the possession 
given by it explained. From whom claimant purchased, and 
the consideration paid does not appear. 

The jury found the property subject. Exception was taken 
to the charge of the court, but in view of the decision, it is 


immaterial here. 


H. L. Bennine; Peasopy & Brannon, for plaintiff in 


error. 


R. J. Moses; BhanpForp & GARRARD, for defendant. 
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BLECKLEY, Judge. 


Title to the property levied upon, was shown, on trial, to 
have vested in the defendant in fi. fa., in the year 1845, A 
part of the chain, was a legislative charter granted in that 
year. See 11th Georgia Reports, 556. The judgment was 
rendered in 1855. No conveyance of title out of defendant 
appeared. There is parol evidence that the claimant bought 
in the early part of 1866, but from whom is not stated. There 
is, in the record, a deed, introduced by the plaintiff in fi. fa., 
dated in 1863, from one Josephus Echols to the Eagle Manu- 
facturing Company; but the claimant is the Eagle and Phenix 
Manufacturing Company, and it did not purchase till 1866, 
whereas, this deed bears date in 1863. From these differences 
in dates and names, we conclude that the two companies are not 
the same, but if it were otherwise it would not vary the re- 
sult. What is meant in the testimony by “such possession 
as the deed gave,” we do not know. We do not even know 
what deed is referred to. No actual possession of the lots 
now under levy was proved, though such possession appeared 
of other lots, one or more, included in the same purchase, or 
purchased at the same time. We find no deed that applies to 
this purchase or to the claimant’s case; no evidence of the 
payment of any purchase price, and no evidence of actual pos- 
session for any period of time. In this state of the facts it 
makes no difference what the court charged; a verdict for the 
claimant was a legal impossibility, and errors in the charge 
were harmless. 

Judgment affirmed, 


Pottarp & Company, plaintiffs in error, vs. THomMas 
Giss, sheriff, et al., defendants in error. 
Where a crop lien for fertilizers is executed by an agent who acts @thout 


authority from the principal, and in his absence, and the lien is under seal, 
proof of the ratification by the principal must be in writing and under seal, 
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Principal and agent. Factor’s lien. Before Judge Tomp- 
Kins. Morgan Superior Court. March Adjourned Term, 
1875. 


Reported in the opinion. 
REESE & REESE, for plaintiffs in error. 


A. G. & F. C. Foster, for defendants. 


JACKSON, Judge. 


This was a rule against the sheriff for distribution of a fund 
arising from the sale of some bales of cotton. Pollard & 
Company held the oldest and best lien against Reid, but 
younger judgments claimed the fund on the ground that the 
lien of Pollard & Company for advances had never been made 
by Reid. The proof was, that one Hoge, the agent of Pol- 
Iard & Company, in the sale of fertilizers, sold them to Reid, 
and signed Reid’s name, in his absence, to the lien. He 
stated that Reid afterwards ratified it by parol; Reid denied 
it, and there was some other proof, the evidence being con- 
flicting on the point of ratification. The instrument creating 
the lien was under seal, but the statute does not require it to 
be so. The court charged the jury that the ratification of 
Reid could not be made in parol; the jury found for the ju- 
nior judgments; Pollard & Company excepted to the charge, 
and the sole question is, could Reid ratify the act of Hoge in 
putting his name to this paper, thus signed and sealed, by 
parol? This question first came before this court in Beall vs- 
Crafton, 5 Georgia, 301, where the charge of the court below, 
that the power to make a deed for another must be in writing 
and under seal, was approved ; though in that case there was 
no authority or ratification of the act in any way, by writing 
or word of mouth. In the case of Ingram vs. Little, in 14 
Georgia, 173, it again came up, and then it was expressly 
ruled that a blank in a deed could not be filled, in the ab- 
sence of a grantor, without authority in writing, and under 


a 
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seal, from him. In 16 Georgia, 384, 424, 582, the question 
again arose in respect to the power of partners to bind each 
other, and in regard to assignment of bonds. It was held 
that the assignment of a bond need not be made under seal. 
In 22 Georgia, 403, it was held that if the grantor direct 
another to sign, and he does so in his presence, it is good 
against the grantor, and need not be ratified at all. But in 
the vase of Rowe vs. Ware, 30 Georgia, 278, almost the ident- 
ical question made here was decided. There the court ruled 
that evidence of only verbal authority to sign a bond was 
properly ruled out, and they say, in the decision, in reply to 
the suggestion that the bond need not lave been under seal, 
and therefore the authority need not be under seal, “ Not so. 
The question was whether Taylor had authority to sign this 
bond, sealed as it is ;” and they held that he had none. This 
lien of Pollard & Company need not have been under seal ; 
but it is under seal, and the case last cited is directly in 
point. ‘This case, too, illustrates the wisdom of the rule laid 
down in that case. Here the actual seller of the fertilizer, 
the agent of plaintiff, undertook to sign and seal this lien for 
the buyer, and then to prove the ratification of the act by 
what the buyer said to him. He is the only direct witness 
to the ratification. Besides, this is a lien, not a mere single 
bond ; but it operates like a mortgage, and is good, as a prom- 
ise to pay, for twenty years; and we think that reason, as well 
as the case of Rowe vs. Ware, and the Code, section 2182, re- 
quire us to affirm the judgment. 
Judgment affirmed. 





Nick THompson, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. : 


1. A motion for a continuance was properly overruled, where the material” 
ity of the evidence of the absent witness was not shown to the court. 

2. A new trial will not be ordered because of error in the court below in 
overruling a challenge to the array of the jury put upon the defendant, when 
the ground of such challenge does not appear. 
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3. It was competent for the prosecution to prove that the deceased challenged 
the vote of the defendant on the morning of the day of the homicide, and that 
about an hour previous to the giving of the fatal wound, the witness heard 
the defendant say that “he be damned if he did not wish every white man 
was in hell.” 

4. Where there was no evidence of a mutual intention to fight, or that the 
defendant and the deceased did fight in pursuance of such intention, it was 
not error in the court to refuse to charge the law arising upon such hypo- 
thetical state of facts, 

5. It was not error in the court to refuse to charge as follows: “If the kill- 
ing, under the circumstances, was to prevent the committing of a serious 
bodily harm, or the eommission of a felony, the killing is justifiable,” 
Such a request does not state the law correctly, 

6. Where the evidence was conflicting, a new trial will not be ordered. 

7. Where opprobious words were used by the defendant to the deceased, and 
the latter struck him with a small walking stick, the blow could not be con- 
sidered as such considerable provocation as would rebut the presumption of 
malice on the part of the defendant in killing the deceased, provided the 
battery was not disproportioned to the insult offered. 


Criminal law. Continuance. Challenge. Charge of Court. 
New trial. Opprobrious words. Manslaughter. Before 
Judge HansELL. Brooks Superior Court. November Ad- 
journed Term, 1874. 


Thompson was tried for the murder of James H. Hunter, 
alleged to have been committed on October 7th, 1874. The 
case is fully reported in the decision. 


James ATKINS; W. C. McCa tL, for plaintiff in error. 


Rosert G. MircH ELL, solicitor general; H. G. Turner, 
for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, and 
on the trial thereof the jury found him guilty. A motion 
was made for a new trial on the several grounds set forth 
therein, which was overruled by the court, and the defendant 
excepted. 

1, There was no error in overruling defendant’s motion for 
a continuance, inasmuch as the materiality of the testimony 
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of the absent witness was not shown to the court by the affi- 
davit of the defendant or of any other person. 

2. The court did not err in refusing to sustain the defen- 
dant’s challenge to the array of the jury put upon him at the 
trial, inasmuch as it does not appear what was the ground of 
the challenge, whether it was a legal ground or otherwise. 

3. There was no error in admitting the testimony of Pritch- 
ard that the deceased had challenged the vote of the defend- 
ant in the morning of the day the fatal wound was inflicted, 
and that about an hour previous thereto, he heard the defend- 
ant say “that he be damned if he didn’t wish every white 
man was in hell.” This evidence was competent in connection 
with the other evidence in the case as a circumstance tending 
to show malice on the part of the defendant towards the de- 
ceased, who was a white man. 

4, The defendant requested the court to charge the jury: 
“Tf two parties, under a sudden heat of passion, form a mu- 
tual intention to fight, and do fight, and one of the parties kill 
the other, the killing is not murder, but manslaughter. If 
the killing, under the circumstances, was to prevent the com- 
mitting of a serious bodily harm, or the commission of a 
felony, the killing is justifiable homicide.” There was no er- 
ror in refusing the first part of the request in relation to 
manslaughter, for the reason that it was not applicable to the 
facts of the case as disclosed by the evidence. There is no 
evidence in the record of any mutual intention of the deceased 
and defendant to fight, or that they did fight in pursuance of 
any such mutual intention, and if the court had given the 
request in charge it would have assumed to charge on a state- 
ment of facts not authorized by the evidence, and would have 
been error. Besides, there is nothing in the request as to the 
exclusion of all idea of deliberation or malice, either ex- 
pressed or implied. 

5. The latter part of the request, “if the killing, under 
the circumstances, was to prevent the committing of a serious 
bodily harm, or the commission of a felony, the killing is 
justifiable,” was also properly refused, because it did not as- 
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sert the law correctly as applicable to the evidence in order to 
make out a case of justifiable homicide on the part of the de- 
fendant. Justifiable homicide is the killing of a human being 
in self-defense or in defense of habitation, or in defense of 
property, or in defense of person, against one who manifestly 
intends or endeavors, by violence or surprise, to commit a 
felony on either. A bare fear of any of those before named 
offenses, to prevent which the homicide is alleged to have 
been committed, shall not be sufficient to justify the killing. 
It must appear that the circumstances were sufficient to ex- 
cite the fears of a reasonable man, and that the party killing 
really acted under the influence of those fears, and not in a 
spirit of revenge: Code, sections 4330, 4331. ‘The theory 
of the defendant’s defense was that it was justifiable homi- 
cide, under the evidence, and if he had requested the court to 
charge the jury, that if they believed from the evidence 
that the deceased manifestly intended or endeavored, by vio- 
lence or surprise, to commit a felony on the person of the 
defendant, and if from the circumstances disclosed by the 
evidence, they were sufficient to excite the fears of a reason- 
able man, and that the defendant really acted under the 
influence of those fears, and not in a spirit of revenge, then 
they might find the defendant not guilty. Such a charge as 
this, if it had been requested, should have been given, and 
doubtless would have been. The latter part of the charge 
requested omits to say anything about the defense of the de- 
fendant’s person against the manifest intention and endeavor of 
the deceased, by violence or surprise, to commit a felony on 
the person of the defendant, and for that reason the request 
was properly refused. It is no error to refuse a request to 
charge, unless the charge requested is a pertinent legal charge: 
Code, section 3715. 

6. The remaining ground of error assigned in the motion 
is, that the verdict of the jury was contrary to the evidence, 
and contrary to law. The evidence in the record is conflict- 
ing. The evidence of the witnesses on the part of the state is 
substantially as follows: that on the day of the election, the 
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defendant’s vote had been ehallenged, one witness said by the 
deceased, another witness said by Wallace, but the defendant 
was allowed to vote, and after having voted, the defendant 
with others, was sitting on the curb of a pump in front of the 
court-house where the people were voting ; deceased was going 
towards the court-house with a colored man, who was going to 
vote, and as they were passing the persons seated around the 
pump, some one called Wolf, an old colored man, who was going 
to vote, and had a conversation with him, in which he said he 
was going to vote the deniocratic ticket, and some of the col- 
ored people objected, when deceased said, any man had a right 
to vote as he pleased ; defendant then said “it is a damned 
lie ;” deceased then raised a small walking-stick in front of 
his face with both hands in the middle of the stick; when de- 
ceased raised his stick the defendant arose and deceased made 
three efforts to strike defendant. Holding the stick as before 
described, deceased fell back ten or fifteen feet, defendant push- 
ing after him ; defendant put his left hand on deceased shoul- 
der and cut him with his knife, held in his right hand, in the 
left breast ; as one of the witnesses states, made a “lunge at 
his left breast ;” the blood came out of the wound as the knife 
was withdrawn; there were a large number of persons pres- 
ent at the time, and much confusion ; deceased was a small, 
feeble man, weighing about one hundred or one hundred and 
fifteen pounds. One of the witnesses for the state says that 
deceased struck the defendant with his stick onee, when de- 
fendant threw up his arm and parried the lick off, the deceased 
retreating all the time. The evidence for the defendant is in 
conflict with that of the witnesses for the state, in relation to 
the damned lie being given by defendant to deceased, that is 
to say, they did not hear the words spoken by defendant, but 
did hear him say to Wolf: “Old man, I have always been a 
friend to you, and if you go to the court-house and vote the 
democratic ticket our friendship is forever done ;” that the de- 
ceased struck the defendant three times with his stick, and as 
he was about to strike the fourth time, the defendant cut him 
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with his knife. The evidence does not show that there were 
any wounds or bruises on the person of defendant. 

7. The 4694th section of the Code declares that on the 
trial of an indictment for an assault, or an assault and bat- 
tery, the defendant may give in evidence to the jury any op- 
probious words or abusive language used by the prosecutor, 
or person assaulted or beaten; and such words may or may 
not amount to a justification, according to the nature and ex- 
tent of the battery, all of which shall be determined by the 
jury. Assuming that the defendant did call the deceased a 
damned liar, and that the deceased did strike him, he would 
have been justifiable in doing so under the law, provided the 
battery was not disproportioned to the insult offered by the 
opprobious words. In view of that evidence under the 
statute, the striking the defendant by the deceased could not 
be considered as such “considerable provocation,” under the 
law, as would rebut the presumption of malice on the part of 
the defendant in killing the deceased. If the court charged 
the jury correctly as to the law applicable to the evidence, 
and we are bound to assume that it did, as there is no excep- 
tion taken to the charge in the record, we cannot say, as a re- 
viewing court, that the verdict is either contrary to law or the 
evidence. In criminal cases, the jury are made the judges of 
the law, as given them in charge by the court, as well as of 
the facts. It is the peculiar province of the jury to judge of 
the credibility of witnesses when their evidence is conflicting, 
as in this case, and to believe those who, in their judgment, 
are entitled to most credit, taking into consideration the cir- 
cumstances under which they testify, as well as the consist- 
ency and probable accuracy of their statements. In our 
judgment, there is sufficient evidence in the record to sustain 
the verdict, according to the repeated rulings of this court in 
similar cases. 

Let the judgment of the court below be affirmed. 





ATLANTA, JULY TERM, 1875. 


McCalla vs, Clark. 





CHARLES P. McCa.ia, plaintiff in error, vs. Horace P. 
CLARK, defendant in error. 


1, Tender of the debt on the day it becomes due terminates the creditor’s 
right to retain possession of a pledge held as collateral security; and it is 
an immegliate conversion for him to refuse the tender, and retain the pledge 
on a claim of title based upon an alleged forfeiture for delay to make pay- 
ment, 

. But if the debtor be himself in default by reason of having delayed pay- 
ment beyond maturity of the debt, a like refusal and claim by the cred- 
itor will not amount to a conversion, if, on the same day of the tender, be- 
fore suit is brought, and before the situation of the parties is materially 
changed, he retract his refusal, after taking the advice of counsel, and then 
offer to accept the tender and restore the pledge, provided the tender be en- 
larged so as to cover charges on the pledge which the creditor has lawfully 
paid prior to the tender, Especially will there be no conversion, under 
these circumstances, where the delinquent debtor, in making the tender, 
omitted to include the lawful charges with which the pledge is incumbered, 
when he knew there were such charges, or might have known it by the 
use of ordinary diligence, 

. Assessments rightfully paid by the creditor upon stock pledged to him as 
collateral security, are charges upon it, in the nature of expenses, and must 
be refunded by the debtor as a condition precedent to reclaiming the 
pledge. 

. The debt and charges are pertinent matters by way of recoupment, or in 
mitigation of damages, on the trial of an action of trover for conversion of 
a pledge; and a special plea setting them forth ought not to be stricken, 
even though the plea conclude, improperly, with a prayer for judgment 
against the plaintiff, and for a sale of the pledge to satisfy said judgment, 


Debtor and creditor. Tender. Pledge. Conversion. Plead- 
ings. Before Judge Hopkins. Fulton Superior Court. April 
Term, 1875. 


McCalla brought complaint against Clark for a certificate 
representing one hundred and twenty shares of the stock of 
the Atlanta Ice Manufacturing Company, alleged to be of 
the value of $2,000 00. The defendant pleaded the general 
issue, and especially that said stock was transferred to him as 
collateral security for the loan of $413 00, besides interest ; 
that he had been compelled to pay assessments thereon to the 
amount of $180 00 to prevent the forfeiture thereof; that the 
sums of money thus loaned to the plaintiff, and advanced for 
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his benefit, have not been refunded ; that the plaintiff is in- 
solvent, and the defendant will lose the amounts advanced as 
aforesaid unless he shall be enabled to subject the said stock 
to their payment; that, therefore, he prays judgment against 
the plaintiff for the said several sums of money and interest, 
and that said certificate of stock be directed to be sold for the 
purpose of refunding the same to defendant. 

The plaintiff moved to strike the special plea of the de- 
fendant. The motion was overruled, and he excepted. 

The evidence presented the case made by the special plea, 
with the following additional facts: Long after the maturity 
of the note given by the plaintiff to the defendant for the 
loan of money, to secure which the stock was transferred, the 
plaintiff. tendered the amount due on such note, with interest, 
and demanded his stock. The defendant refused either to 
receive the money or to deliver the stock, upon the ground 
that the same had become forfeited to him on account of the 
failure of the plaintiff to meet his note at maturity. Subse- 
quently, on the same day, after consultation with counsel, the 
defendant offered to return to plaintiff the stock if the latter 
would pay to him the amount due on the aforesaid note, with 
interest, and also $120 00 which he had been compelled to 


pay in response to assessments made on said stock while in 
his possession. This the plaintiff failed to do. Had not said 
assessments been paid by the defendant, the stock would have 


been forfeited to the company under its rules. 


The court charged the jury that the refusal of the defend- 
ant to deliver the stock upon the tender being made as above 
stated, claiming the same to have become his individual prop- 
erty, would constitute a conversion ; but that the plaintiff still 
could not recover if the defendant offered subsequently, before 
any change in the condition of the parties or in the value of 
the stock, to return the same on payment of the amount loaned 
and that paid on account of assessments, with interest. 

The court refused to charge to the contrary of the latter 
proposition. 

The jury found for the defendant generally. A motion 
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was made for a new trial because of error in the refusal to 
strike the aforesaid plea, in the charge, and in the refusal to 
charge. The motion was overruled, and the defendant ex- 
cepted 


Fry & Kine; E. N. Broyres, for plaintiff in error. 
A. W. Hammonp & Son; P. L. Mynartrt, for defendant. 


BLECKLEY, Judge. 


The head-notes are so copious and explicit that little need 
be said by way of supplement. The defendant had not dis- 


posed of the pledge when suit was brought. Under the cir- 
cumstances, the demand and refusal relied upon did not 
establish a conversion. There were lawful charges upon the 
property which were not tendered. The plaintiff was a de- 
linquent debtor, and, having himself disregarded the element 
of time, was not in a situation to exact a very scrupulous 
regard of that element on the part of his creditor. It was 
but reasonable for the latter to have a few hours to consult 
counsel on the point of forfeiture, as the day appointed by the 
debtor for payment had long passed. If the debtor had been 
prompt he might have had no cause to complain of the want 
of promptness in the creditor. It is, perhaps, not an uncom- 
mon failing to insist upon expedition which we do not prac- 
tice. The prayer of the special plea may have been improper, 
but the substance of the plea was good as matter of recoup- 
ment, or in mitigation of damages: 15 Mass., 389; 13 Met- 
calf, 267; 4 Denio, 227; 20 Wend., 267, 273; 14 IIL, 424; 
Story on Bailments, sections 315, 349. 
Judgment affirmed. 
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James H. ALEXANDER, administrator, plaintiff in error, vs. 
JOHN G. MARTIN, administrator, defendant in error. 


Suit on a note due in 1861 by an administrator whose letters were granted on 
the 3d of July, 1871, not brought until the roth of October, 1872, was 
barred by the act of limitation of 1869: 50th Georgia, 382. 


Administrators and executors. Statute of limitations, 
Before Judge Harris. Liberty Superior Court. May Term, 


1875. 


Reported in the opinion. 


Rurvus E. Lester, by brief, for plaintiff in error. 


J. W. Farmer, by brief, for defendant. 


JACKSON, Judge. 


Suit on a promissory note, due in 1861, was brought by the 
administrator on the 10th of October, 1872. Letters of ad- 
ministration were granted the 3d of July, 1871. More than 
nine months and fifteen days intervened between the grant of 
letters and the suit; therefore, the suit is barred by the equi- 
table construction given that act by this court in the case of 
The Moravian Seminary vs. Atwood, 50th Georgia, 382, and 
the court was right in granting the non-suit. 

Judgment affirmed. 


James A. Story ef al., plaintiffs in error, vs. FLourNoy, 
McGeHEE & Company, defendants in error. 


1. The taking of personal security on a note formoney and supplies furnished 
by a factor with which to make a crop, secured by the statutory lien, did 
not operate as a waiver of such lien. 

2. A second counter-affidavit to an execution based on the foreclosure of a 
factor’s lien cannot be filed without an allegation that the facts therein set 
forth were unknown to the defendant at the time the first was filed. 
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3. Such counter-affidavit, which was the foundation of a legal proceeding, 
cannot be amended after it has been returned into court, either by the filing 
of a new affidavit or otherwise,so as to change the issue thereby presented. 


JAcKsoN, Judge, dissenting. 

. “ Pleadings are the altercations between the plaintiff and the defendant,” 
and in cases of the summary foreclosure of a crop lien, the affidavits are 
the only altercations between the plaintiff and the defendant, and therefore 
the only pleadings. Hence the affidavit of the defendant is his plea, and he 
may amend it, as a matter of right, at any stage of the cause. 

. If the defendant, when regularly sued and served, with six months for 
preparation for trial allowed him, may, then, at any stage of the trial, amend 
his pleas, a fortiori in a summary proceeding begun by the seizure of his 
property and for trial at the first term, he should be allowed the right to 
amend. 

. Nor does it alter his right to amend, that, in a case like this, his plea is an 
affidavit ; all pleas to bring parties to an issue of fact must be sworn to; if 
this defendant had been sued by the regular process of the court and had 
put in the same plea which his counter-affidavit makes here, it must have 
been sworn to by him, yet he could have amended that, so also may he 
amend this. 

4. Section 3504 of our Code provides that “an affidavit which is the foun- 
dation of a legal proceeding cannot be amended except expressly pro 
vided by law,” therefore by a weighty negative pregnant, by a very strong 
implication, it affirms that an affidavit which is #o¢ the foundation of 
a legal proceeding may be amended without an express provision of law— 
that is, under the general liberal law of the amendment of pleadings, if 
it be in the nature of a plea; the affidavit of the defendant here is not the 
foundation of a legal proceeding, but it is the defense to the plaintiff’s affi- 
davit of foreclosure, which latter affidavit is the foundation of the suit; 
hence, while the affidavit of the plaintiff could not be amended, because 
it is such foundation and no express law authorizes it to be amended, the 
counter-affidavit of the defendant may be amended under the general law, 
because it is not the foundation of a legal proceeding, and needs no such 
express provision to authorize an amendment to it. 

. The distinction is broad between an affidavit of illegality to an execution 
after the defendant has been heard on his defense to the original cause of 
action, and this affidavit which enables him to be heard for the first time in 
court; and the statute, which puts the defendant in illegality on terms be- 
fore he can amend his affidavit, has no application, either in letter or spirit, 
to the defense to this summary proceeding. 

6. A plea to the effect that the lien on the crop of 1874 was not for money, 
nor supplies, nor necessaries, to make that crop, but was a lien given to pay 
an old debt due the preceding year, is a good plea in bar of the proceeding 
to foreclose it, and should have been allowed when offered as an amend- 
ment before the concluding counsel for the plaintiff had opened his argu- 


ment 
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Factor’s lien. Waiver. LIllegality. Amendment. Before 
Judge James Jonson. Marion Superior Court. April 
Term, 1875. 


Reported in the opinions. 


B. B. Hinton & Son; E. H. Worrit, for plaintiffs in 


error, 


E. B. HatcHer; BLANDFoRD & GARRARD, for defendants. 


WaRNER, Chief Justice. 


This was a proceeding institute! by the plaintiffs as factors 
and commission merchants, against the defendants for the 
foreclosure of a crop lien for money advanced by the plain- 
tiffs to make it, under the provisions of the 1978th section of 
the Code. The defendant, J. A. Story, filed a counter-affi- 
davit alleging that the amount claimed by plaintiffs was not 
due, and that the plaintiffs having accepted security for the 
money advanced, it was an abandonment of their lien. The pa- 
pers were returned to the superior court, and on the trial of the 
issue thus formed between the parties, the jury found a ver- 
dict for the plaintiffs. The defendants made a motion for a 
new trial on the several grounds set forth in the record, which 
was overruled by the court, and defendants excepted. 

1, There was no error in the charge of the court that the 
taking personal security on the note, did not operate as a waiver 
of the lien. 

2. It appears from the record, that after the argument 
of the case had been concluded, the defendant, J. A. Story, 
offered to amend the issue which had been made by his former 
counter-affidavit, by offering another affidavit (having given 
plaintiffs’ counsel notice before the conc!usion of the argument 
‘that he would do so,) to the effect, that the consideration of 
the note, the foundation of the plaintiffs’ action, was not for 
money or supplies furnished to enable him to make a crop, 
but was for a note which one Toliver held against him, which 
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was due in 1873. The court refused to allow the issue to be 
amended by the additional affidavit thus offered, and this is 
one of the errors assigned in the motion for the new trial, 
By the 1991st section of the Code, it is declared that if the 
defendant in such lien execution contests the amount, or jus- 
tice of the claim, or the existence of such lien, he may file his 
affidavit of the fact, setting forth the ground of such denial, 
which affidavit shall form an issue to be returned to the court 
and tried as other causes. The defendant does not allege in 
his second affidavit which he offered to file, that the facts 
stated therein were not known to him when he filed his first 
counter-affidavit and made up the issue between him and the 
plaintiffs. Although this is not an affidavit of illegality, yet, 
the same rule in principle applicable to a second affidavit of 
illegality, would seem to be applicable to the defendant’s sec- 
ond affidavit in this ease. But it is said the defendant has 
never had his day in court, never had an opportunity to plead 
to the plaintiffs’ claim until the execution was levied on his 
property. The reply is, that the statute points out the mode 
and manner in which he shall plead and make his defense by 
filing his counter-affidavit, and that shall form an issue be- 
tween him and the plaintiff to be tried as other causes. What 
issue is to be tried as other causes? Most obviously, the issue 
made by the defendant’s counter-affidavit returned into court, 
and not an issue which he may thereafter make by filing an- 
other affidavit. Besides, to allow a defendant in this class of 
cases, to file a second affidavit and form a new issue, with- 
out alleging that the facts set forth in the second affidavit 
were not known to him when he made his first counter-affi- 
davit, would be to defeat the object of the statute, which was 
intended to give to plaintiffs a summary remedy to collect this 
class of debts. If the defendant shall be allowed at the trial 
of the issue formed on his first counter-affidavit, to surprise 
the plaintiffs by making a new issue by filing a second affidavit 
containing facts well known to him when he filed his first 
affidavit, and thereby force the plaintiffs toa continuance of 
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the case to meet that new issue, one of the main objects of the 
statute, will be defeated. 

3. Besides, the practical effect of the motion made by the 
defendant was to amend his first counter-affidavit, which was 
the foundation of his defense, and the proceeding which was 
returned into court for trial. The 3504th section of the Code 
declares that an affidavit which is the foundation of a legal 
proceeding cannot be amended, except expressly provided by 
law. The first counter-affidavit made by the defendant was 
the foundation of the legal proceeding which was returned 
into court for trial, and there is no law of which we are ad- 
vised that provides for the amendment of that affidavit after 
it has been returned into court, either by the filing of a new 
affidavit or otherwise, so as to alter or change the issue made 
by it. There was no error in the refusal of the court to allow 
the amendment offered. 

Let the judgment of the court below be affirmed. 


BLECKLEY, Judge, concurred, but furnished no written 
opinion. 


JAcKsSON, Judge, dissenting. 


I regret that my judgment constrains me to dissent from 
the decision of the court in this case. I need not say that I 
do so with entire respect for the majority of the court. In- 
deed, the only distrust I have in regard to the correctness of 
my own opinion is my confidence in the accuracy of their 
judgments. Nevertheless, I should feel altogether unworthy 
of a seat by them here if I shrank from standing alone and 
giving expression to my solitary convictions, and sustaining 
them with such reasons as have led me to entertain them. 

Flournoy, McGhee & Company undertook to foreclose a lien 
against J. A. and B. A. Story, the latter being security, by the 
summary proceeding authorized by section 1991 of the Code. 
Defendants defended the case under sub-section 4 of section 
1991. On the 13th of March, 1873, J. A. Story filed an 
affidavit to the effect that he had paid $146 00 on the lien, 
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and that it was given, not for supplies, but for money. Af- 
terwards he put in another plea, that B. A. Story was secu- 
rity, and that fact discharged the crop lien, and that it was 
paid off. On the trial of the case, and before the conclusion 
of plaintiffs’ argument, counsel for defendant moved to amend 
the pleadings by adding thereto the following affidavit: 


“GEORGIA—Marion County: ; 


“Before me, Thomas B. Lumpkin, clerk of superior court 
for said county, comes J. A. Story, one of the defendants in 
the case of Flournoy McGehee & Company vs. J. A. Story 
and B, A. Story, who, being duly sworn, deposeth and saith, 
that the consideration of the note, foundation of plaintiffs’ 
action, was not for money or supplies to enable defenaant to 
make a crop, but was for money advanced to one Taliaferro, 
in payment of a note, which said note was due in 1873.” 


The lien was on the crop of 1874. The court would not 
allow the amendment. I think this amendment should have 
been allowed. Is the affidavit in such a case pleading ? 
“Pleadings are the mutual altercations between the plaintiff 
and defendant :” Blackstone, 3d book, page (top) 225. If 
there be any pleadings at all in cases like this, the affidavit of 
the plaintiff, which begins the controversy or altercation on 
his part, and the counter-affidavit of the defendant, which 
sets up niatters of defense on his part, must be the pleadings. 
They are certainly the altercations between the plaintiffs, 
Flournoy McGehee & Company and the defendants, the Storys. 
To all intents and purposes, these affidavits and counter-affi- 
davits are the pleadings ; if not, the strange thing is presented 
in a court of a case being tried where there are no altercations 
between the parties—no assertion of right on the one side 
and denial of it on the other. 

The object of all pleadings is to bring the parties to an 
issue. “Issue or exitus being the end of all pleadings, is the 
fourth part or stage of an action, and is either upon matter of 
law or matter of fact.” “An issue of fact is where the fact 
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only, and not the law, is disputed :” 3d Blackstone, (top page,) 
250, 251. The exitus or end of these affidavits was the issue 
being tried before the superior court of the county of Marion, 
and these altercations, which brought the parties to this issue, 
were the pleadings. Hence the Code, cited above, sub-section 
4 of section 1991, declares “which affidavit shall form an 
issue to be returned to the court and tried as other causes ;” 
as much as to say, construing language in its legal sense, 
which altercations or pleadings shall form an issue, to be tried 
as other cases. It is impossible that an issue can be formed 
by one original affidavit. It takes altercations to form an is- 
sue. There must be an affirmation and a denial. Hence, the 
sub-section means that this counter-affidavit, which denies the 
fact set up in plaintiffs’ affidavit of foreclosure, shall form the 
issue with that. 

If, then, these are the pleadings, the question is, can these 
pleadings be amended, and was the motion to amend in time? 
Both the Code and the decisions of this court settle that ques- 
tion beyond controversy. The Code declares that all parties, 
whether at law or in equity, may, at any stage of the cause, 
as matter of right, amend their pleadings in all respects, with 
the single proviso that there is enough to amend by: Code, 
section 3479. 

It cannot be disputed that there are parties; that they are 
at law; that at a certain stage of the cause they moved to 
amend, and that the amendment was in a vital respect, and there 
was enough to amend by; who shall prohibit them, then, 
from amending? It is a matter of right conferred upon them 
by law. Every judgment of a court, to be legal and binding, 
is a sentence or judgment of the law; and if there be no law 
for it, it should certainly be reversed: 3d Blackstone, (top 
page,) 305. Where is the law that authorized the court be- 
low to deny this matter of right to these defendants? What 
right had he to demand of them, before trial, are your plead- 
ings all ready, and because, afierwards, the defendants ascer- 
tained that theirs were not all in, and moved to put them in 
at a stage of the cause, to deny them a right which the law 
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gave to them? I think he erred, and thinking so, I am 
sworn to do what I can to correct that error. 

But it may be said that this was an affidavit, and therefore 
it could not be amended. ‘The court below put it upon no 
such ground, but upon the ground that he had asked them 
at the beginning of the trial if their pleadings were all in. 
But if it had been put upon this ground it could not avail. 
The Code declares that an affidavit of illegality is not amend- 
able except the party shall swear that the fact came to his 
knowledge after his first affidavit was taken: Code, 3501. 
But this is no affidavit of illegality. The difference between 
them seems to me as wide as the poles. This is a summary 
mode of bringing a case into court on the part of the. plaintiff 
before the defendant has ever been heard about it at all; and 
his only way to get his first day in court is by this counter- 
affidavit. The defendant, in an affidavit of illegality, has 
been heard on the original debt; these defendants never have 
been heard at all on the debt against them. A final judg- 
ment, after notice and service, has been rendered against the 
former; the latter, without notice or service or hearing at all, 
have their property seized by an ex parte summary proceed- 
ing. This law providing for this defense was passed after 
the act limiting the amendments to affidavits of illegality, 
and had it been the purpose of the legislature to have limited 
the right to amend this plea, by which the defendants are 
heard for the first time in court, they could and would, in my 
judgment, have said so. This proceeding was authorized by 
the act of 1873, long after the limitation to the right to 
amend affidavits of illegality had been enacted. But to set 
the case, it seems to me, beyond all doubt, the Code declares 
that “an affidavit which is the foundation of a legal proceed- 
. ing cannot be amended except expressly provided for by law :” 
Code, section 3504. What is the foundation of this legal 
proceeding? Unquestionably, the affidavit which foreclosed 
the lien and seized the property of defendants. If it had 
been proposed to amend that it could not have been done un- 
less positive law had provided for it; but here the motion 
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was to amend the defense, the resistance to this foundation 
for this legal proceeding ; and by the strongest possible nega- 
tive pregnant the Code affirms that any affidavit other than 
that which is the foundation of a legal proceeding may be 
amended without an express provision of law, that is, under 
the general law of amendments of pleading. It cannot be 
that the affidavit of defendants is the foundation of this legal 
proceeding. It does not begin it, but ends it; because issue 
is the end of pleading, and it takes two sides to make an 
issue, just as it does two to make a bargain, and this forms 
the issue with what? There is nothing with which it can 
form it but the affidavit of plaintiff to foreclose. ‘Therefore 
.the affidavit of foreclosure is the foundation. Besides, the 
policy of the law is with the construction I put upon it. 
That policy is to construe narrowly all summary remedies. 
Such is the universal rule of construction, because the remedy 
is against common right and is a harsh process. The plain- 
tiff must, therefore, comply with the letter of the law, be- 
cause by an ex parte proceeding he is about to seize the goods 
and chattels of defendants before they have ever been heard. 
But I have yet to learn that the defendants right to resist 
this harsh process against him is also to be measured with 
the same rigid strictness. It would be strange, indeed, if he 
could amend ad libitum in an ordinary suit, when he is regu- 
larly served and there is no seizure of his goods, and no 
harshness of proceeding in derogation of common right; but 
when the suit is commenced against him in an extraordinary 
way, and the first notice he has of it is the mortification of 
himself and his household by the seizure of his property, he 
should be allowed no amendment at all, but be forced to try 
his whole case on his first hurried affidavit, made when few 
men would possess great composure of mind. Besides, the 
sub-section 4, in section 1991 of our Code, declares that the 
issue “shall be tried as other causes.” In other causes plead- 
ings may be amended in form or substance at any stage of the 
trial ; why not here, in this case, in the absence of all law to 
the contrary? I confess my utter inability to discover any 
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law or reason why it cannot be done. The reason cannot be 
because it is an affidavit. All pleas presenting issuable facts 
must be sworn to, otherwise the party cannot be heard. 
If they may amend such plea sworn to, why not this? 
The sole response my mind gives me is the echo, why not 
this? But it may be suggested that this amended plea is not 
good in law, and if allowed would have done defendants no 
good. On the contrary, it struck at the vitals of the case. 
If true, it killed plaintiff’s case. He was seeking to foreclose 
alien. That lien and the foreclosure could only operate for 
supplies or money to be expended on the farm for the year 
1874. This plea asserted that the money was to go, and 
did go, to the payment of a note due in 1873 to a man 
named Taliaferro, which note plaintiffs had taken up. If 
this were true, the lien was void, and the suit, as brought, 
perished with it. The plea would have killed both, but the 
court, in disregard of the law, as it looks to me, warded off 
the blow, and saved the illegal life of this lien and of the 
process to enforce it. But it may be said that the defendants 
could not, by parol evidence, vary or contradict the written 
lien; and as the lien asserted that the money was necessary to 
enable the principal defendant to make the crop of 1874, he 
could not, by parol, alter these words. To this I reply, first, 
that one exception to the rule is that you may go into the 
consideration of a paper by parol, and as the writing sought 
to be contradicted purported to be the consideration of the 
lien, it could be attacked by parol; secondly, that the words 
in the writing are not that the money was to go, and did go, 
into the crop of 1874, or was to be used, and was used, for 
that purpose, but that it was necessary to enable him to make 
the crop, evidently evasive; thirdly, that the evidence was 
already in and not objected to. The court had permitted the 
defendants to introduce it under the first affidavit, that it was 
for money and not supplies. It was sworn to without objec- 
tion by both defendants. Besides, if the parol evidence had 
been objected to the defendants might have introduced written 
proof. They certainly had, or could have got, or failing to 
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get it, could have gone into the contents of the Taliaferro note, 
which was part of the real consideration. The rule, I believe, 
is that a demurrer to a plea admits that the facts set out there- 
in can be legally proven, unless the contrary appears on the 
face of it: 16 Georgia, 154, 162; 13 Ibid., 75. The truth 
of the case made in the record seems to be that the defendants 
discovered, during the argument, that their proof would not 
avail them under the pleas which alleged that the consid- 
eration was money, but did not allege that it was money not 
to be applied to the crop of 1874; and therefore they wished 
to amend, and the court, in refusing the amendment, ruined 
their defense. 

Again, as to the surety. There is a judgment on a crop 
lien against him, ‘The law contemplates nothing of the sort. 
It is positively proven, and there is no evidence to the con- 
trary, that he was merely surety, had no interest in the crop, 
and never handled a dime of the money. It is true that he 
did not make an affidavit himself by way of plea, but the 
fact was shown that he was security, and an illegal judgment 
was rendered against him. A court sits to administer justice 
and to see the law executed, and I do not think it should 
shut its eyes to the patent fact that an illegal thing is about 
to be done, because pleas are not precisely formal—when the 
plea is sworn to by one of the defendants, and the surety is 
there by counsel also resisting the judgment. For these rea- 
sons I think the whole proceeding in the court below illegal, 
and the verdict and judgment contrary to law and evidence, 
and on that ground, in the motion for a new trial, that they 
should both have been set aside, and the new trial granted. 

P.S. Since delivering the above opinion, a friend has called 
my attention to Heard vs. Sibley, in 52 Georgia, 310, where 
this court unanimously take the view I have here taken of 
the right to amend. It had escaped my attention and that of 
my associates, I presume. 
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Moors, JENKINS & CoMPANY, plaintiffs in error, vs. A. M. 
ALLEN, defendant in error. 







1. Only a statutory bond will dissolve a garnishment. 
2. To adjudge that the bond given does not conform to the statute, and 
for that reason to deny the plaintiff’s motion to enter up judgment on the 
same, is virtually to adjudicate the bond insufficient to dissolve the garnish- 








ment, 
. Judgment against the plaintiff on such motion will bar any subsequent ac- 


tion on the bond which depends for success upon holding the bond suffi- 
cient to dissolve the garnishment. 

4. Construing the bond as insufficient to dissolve the garnishment, then, the 
condition being to pay the eventual condemnation money so far as the ef- 
fects and moneys garnished shall be found liable to the plaintiff’s demand, 
there is no breach of the condition until after some judgment has been ren- 
dered on the garnishment fixing the amount of these moneys or effects and 
finding them liable. (1st Aed/y, 72. 

5. In an action upon the bond the garnishee’s answer, later than the bond, is 
not evidence for the plaintiff, no judgment upon the answer being shown 
which declares the garnishee liable for any amount, or that the moneys or 
effects admitted to have been in his hands, are subject to the plaintiff’s de- 


wn 














mand, 





Garnishment: Bond. Evidence. Before Judge JAMES 
Jounson. Muscogee Superior Court. May Term, 1875. 








Reported in the opinion. 






PreaBopy & BRANNON, for plaintiffs in error. 







INGRAM & CRAWFORD, for defendant. 





BLECKLEY, Judge. 


Defendant in attachment, in order to dissolve garnishment, 
gave bond with security, the bond being conditioned to pay 
the eventual condemnation money, so far as the effects and 
moneys garnished shall be found liable to the plaintiffs’ de- 
mand. After recovering on the attachment, the plaintiff 
moved the court to enter up judgment on the bond against 
principal and security. The court held that the bond did not 
conform to the statute, and denied the motion. This decision 
was not excepted to, and was never reversed. The plaintiffs 
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then brought an action of debt upon the bond against the 
security alleging a breach of the condition. At the trial, they 
offered in evidence an answer, admitting assets in a certain 
amount, made by the garnishee, in the attachment case, after 
the bond sued upon was executed. The court ruled the an- 
swer inadmissible. Defendant (the security) offered asa bar 
to the action, the record of the prior motion and the judg- 
ment of the court thereon. This was admitted, and the court, 
in effect, held it conclusive. No judgment was shown fixing 
any liability upon the garnishee, or declaring the moneys or 
effects in his hands subject to the plaintiffs’ demand. 

The bond either dissolved the garnishment or it did not- 
If it did, then the motion to enter judgment upon it should 
have prevailed: Code, sections 3319, 3540. The denial of 
that motion was an adjudication that it did not; and if it did 
not, then the bond, if good at all, was simply a common law 
bond, and its condition would have to be read accordingly. 
The condition, it will be seen, is not for the payment of the 
eventual condemnation money, further than ‘as the effects 
and moneys garnished shall be found liable to the plaintiffs’ 
demand.” Without a judgment on the garnishment, it can- 
not be said that the effects or moneys garnished have been 
found liable to the plaintiffs’ demand. What we rule upon 
the whole case appears in the head-notes, 

Judgment affirmed. 


Mary A. Fuccuenr, plaintiff in error, vs. JAMES H. Royau 
et al., executors, defendants in error. 


1, Where a claim sets out a deed, and the claim is demurred to, the execu- 
tion of the deed, including its delivery, is admitted, and the claim case 
will not be dismissed for want of proper probate to admit the deed to re- 
cord, 

. A paper containing the following stipulations: “In trust, nevertheless, to 
and for the benefit of Mary Ann Fulcher and the heirs of her body, during 
the natural life of the party of the first part, (Fulcher,) who is to receive 
ample support with his family, and after his death his wife to enjoy the 
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same with her children during her natural life. If no children by her 
present husband at her death, in that case, the party of the second part, 
(the trustee,) is to take one-half of the said bargained property and equally 
divide the same between the heirs of Thomas Ogg, Henry Smith and Ray- 
man Hall. The remaining half is to be disposed of as the said Mary Ann 
Fulcher sees fit to do. Should the said William B, Boyd, of the second 
part, deem it expedient and advantageous to the party of the first part, to 
make a sale of the aforesaid tract of land in Richmond county and put the 
amount to interest, or lay the same out in real estate, he is fully authorized, 
but the same to continue in possession of the party of the first part, and for 
their natural support and benefit, But no part or portion of the foregoing 
to be at the disposal of the aforesaid named Mary Ann Fulcher, and the 
heirs of her body, during the life of the said party of the first part, And 
the party of the first part, for himself, his executors, administrators and as- 
signs, warrants the aforesaid property to the party of the second part upon 
the trusts and conditions aforesaid,” is a deed, and not a will. 

3. It conveys an estate for her own life and the life of the donor, to Mrs, 
Fulcher, and in the contingency of her having no children, a remainder of 
one-half of the estate to her, and the power in her to dispose of the other 
half to the parties named in the manner declared. 

4. The trustee being dead, and no other having been appointed, she is the 
proper party to claim the property when levied on, and it is error to dismiss 
her claim on the ground that she is not the proper party to make it. 

5. The deed having been made by the husband in trust for the benefit of the 
wife, a separate estate in her is created thereby, and his marital rights do 
not attach, 

6. If it be a voluntary settlement on her by him, it must be recorded within 
three months, to be of any force or effect against a dona fide creditor on the 
faith of the property without notice of the deed, but the claim w7é/ not be 
dismissed on demurrer, because the deed is not so recorded, as notice may 
be brought home to the creditor independently of the record. 


Claim. Demurrer. Deed or will. Estates. Remainder. 


Parties. Husband and wife. Registry. Before Judge Tomp- 
Kins. Richmond Superior Court. April Term, 1875. 






































Reported in the opinion. 






Hook & Wess, for plaintiff in error. 






FrankK H. MILier, for defendants. 





JACKSON, Judge. 


Royal, as executor of one Poythress, levied a fi. fa. upon 
lands as the property of Armstead Fulcher. The judgment 
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was dated in 1873. Mary A. Fulcher claimed the land un- 
der a deed from her husband, the defendant in fi. fa., dated 
in 1858, but not recorded until 1873. The claim set out the 
deed, The plaintiff in fi. fa. demurred to the claim on four 
grounds— 

Ist. Because the deed had not been recorded ; 

2d. Because it was a will ; 

3d. Because it showed no title in the claimant ; 

4th. Because claimant was not a proper party. 

The court overruled the demurrer on all except the last 
ground, but dismissed the claim on that ground, and claimant 
excepted, and brought the case here for review. If the judg- 
ment of dismissal was right on either of the grounds, it should 
be sustained ; therefore it becomes necessary to consider them 
all. . 

The deed when drawn up had the letters J. P. written below 
the attestation clause, but it was admitted that neither of the 
attesting witnesses were justices, but the same was admitted 
to record upon the affidavit annexed to the deed, where the 
attesting witnesses swore, November 18, 1861, that they saw 
Fulcher “sign the above deed for the purpose therein named, 
and they also witnessed the same.” 

The portions of the deed on which the claimant relied were 
as follows: “In trust, nevertheless, to and for the benefit of 
Mary Ann Fulcher and the heirs of her body during the 
natural life of the party of the first part (Fulcher,) who is to 
receive ample support with his family, and after his death his 
wife to enjoy the same with her children during her natural 
life. If no children by her present husband at her death, in 
that case the party of the second part (the trustee) is to take 
one-half of the said bargained property and equally divide 
the same between the heirs of Thomas Ogg, Henry Smith, 
and Raymond Hall. The remaining half is to be disposed of 
as the said Mary Ann Fulcher sees fittodo. Should the said 
William B. Boyd, of the second part, deem it expedient and 
advantageous to the party of the first part to make sale of the 
aforesaid tract of land in Richmond county and put the 
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amount to interest, or lay the same out in real estate, he is fully 
authorized, but the same to continue in possession of the party 
of the first part, and for their natural support and benefit. 
But no part or portion of the foregoing to be at the disposal of 
the aforesaid named Mary Ann Fulcher and the heirs of her 
body during the life of the said party of the first part. And the 
party of the first part, for himself, his executors, administra- 
tors and assigns, warrant the aforesaid property to the party 
of the second part upon the trusts and conditions aforesaid.” 

1. We cannot see how, on the question made by the demur- 
rer, the record of the deed is important. ‘The demurrer ad- 
mits it to be a valid deed in respect to its execution, and be- 
sides the only defect is about its delivery, and that could he 
proven aliunde. But it is enough that the demurrer admits 
its proper execution. If it be said that a deed from husband 
to wife, under section 1778 of the Code, must be recorded in 
three months to be good against bona fide creditors without 
notice, the answer is that it might be proved on the hearing 
that this creditor was not bona fide, but had actual notice. 
So we think the court was right in overruling the demurrer 
on this ground. 

2. 3. 4. We do not construe the paper to be a will. We 
think it passed a present interest to the claimant, giving her 
an estate for the life of herself and her husband, with the 
reservation of a support for him during his life; and it being 
admitted that she never had children, it gives her a remainder 
in one-half the land, and the trustee a power to divide the 
other half between certain parties named in the deed. And 
this view covers both remaining grounds, She had title, and 
the right to claim the property ; and the title being in trust 
for her benefit, we think, as it came from her husband, it con- 
veyed a separate estate to her free from his marital rights, 
and therefore, from his debts. Certainly she should have been 
the claimant. She held the estate, all of it, for life, with re- 
mainder contingent upon not having children, to one-half, 
and with the power in the trustee to dispose of the other half 
tu certain parties. The trustee was dead, and she held these 












72 SUPREME COURT OF GEORGIA. 





3 Fulcher US. Mixon. 





large interests, and was the proper claimant under the changes 
made in our law of husband and wife, by the act of 1866. 

5. The act of 1853-4, Code, section 2251, saves this deed 
from being an estate-tail, and makes the interests we have 
construed it to convey to the several parties; but if it had 
been an estate-tail, it would have created it in her; for the 
words, in trust for her benefit, and the appointment and deed 
to Boyd, the trustee, would have prevented the marital rights 
of the donor, the husband, from attaching, the deed being 
made by him. 

6. On the trial of this case, so far as we can now forsee it, 
we think the main question will be as to the notice to this 
creditor and the failure to record this paper in three months. 
If he had notice of it, his rights as creditor, appear to us, to 
be worthless; if he had no notice or knowledge, and credited 
on the faith of this property, the failure to record the paper 
in time, will make the claimant’s case quite doubtful. The 
judgment is reversed on the ground that the court erred in 
dismissing the claim. 

Judgment reversed. 


Mary A, Foucuer, plaintiff in error, vs. MicHAEL Mrxon, 
defendant in error. 


This case turns on the same principles as the above, and is ruled in the same 


way. 


Claim. Before Judge Tompkins. Richmond Superior 
Court. April Term, 1875. 


Report unnecessary. 
Hook & WEss, for plaintiff in error. 


Frank H. MILter, for defendant. 
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JACKSON, Judge. 


This case turns upon the same questions decided in Mary 
A. Fulcher vs. James H. Royal, executor, and the judgment 
is reversed on the same grounds. The facts are the same, ex- 
cept that Mixon’s judgment is dated in 1866, and the debt on 
which it was founded, in 1860. 

Judgment reversed. 


Davip J. Doss, plaintiff in error, vs.) W1iLson ProTHRO 
et al., executors, defendants in error. 


Where suit is brought by executors against a legatee under the will of their 
testator, on an account for money alleged to be due, he cannot plead as a 
set-off the amount of his legacy, unless he shows the estate to be solvent, 
and in a condition to be distributed. 


-Executors and administrators. Legacy. Set-off. Before 


Judge Knigut. Cobb Superior Court. March Term, 1875. 


This case is reported in the decision. 


Irwin & ANDERSON, for plaintiff in error. 


W. T. & W. J. Winn, for defendants. 


WARNER, Chief Justice. 


The plaintiffs, as the executors of Evan Prothro, deceased, 
brought their action against the defendant on an account for 
$370 00. alleged to be due them as executors aforesaid. The 
defendant admitted the indebtedness as claimed by the plain- 
tiffs, but pleaded as a set-off that the plaintiffs, as executors 
of Evan Prothro, were indebted to him, in right of his wife, 
who was a daughter and legatee of Evan Prothro, under hi 
will, a much larger amount than plaintiffs’ demand, as her 
legacy under her father’s will, but the amount of the legacy 

VOL. Lv. 6. 
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claimed to be due the defendant’s wife, is not alleged in his 
plea. On the trial of the case, the jury, under the charge of 
the court, found a verdict for the plaintiffs for the amount of 
the account sued for. The defendant made a motion for a 
new trial on the ground that the verdict was contrary to the 
evidence, contrary to law, and for alleged error in the charge 
of the court. The motion for a new trial was overruled, and 
the defendant excepted. In view of the evidence contained 
in-the record, there was no error in the cNarge of the court to 
the jury, or in overruling the motion for a new trial. The 
court charged the jury, in substance, that to entitle the de- 
fendant to set-off the legacy claimed under the will of Evan 
Prothro against the plaintifis’ demand, he must plead and 
prove that the estate of Prothro was solvent; that there 
were no debts to be paid; that there was no reason why the 
executors should recover the money sued for but to pay it over 
to the defendant as a part of his distributive share; that if all 
these facts have been shown by the defendant in a tangible 
form so that you can take hold of them, then you will find 
for the defendant, otherwise you will find for the plaintiffs. 
The evidence in the record does not make out a clear prima 
facie case which will authorize the defendant to interfere with 
the due administration of the testator’s estate by the plain- 
tiffs, as his executors, by claiming his legacy as a set-off to 
their demand against him. There is no evidence as to the 
amount of the defendant’s share as a legatee in right of his 
wife under the will of Evan Prothro, and the witnesses for 
the defendant state that they do not know of any debts against 
the estate; the testimony upon this material point in the case 
is merely of a negative character, whereas, it is shown by the 
evidence of one of the witnesses for the plaintiff that there is a 
suit now pending against the estate. The general rule is that 
a legatee under thé will of a testator, is not entitled to be paid 
his or her legacy without the assent of the executor, or unless 
the estate in his hands is in such a condition as that a court of 
equity will compel his assent thereto. The evidence in the 
record now before us does not make such a case us a court of 
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equity would compel the executors of Evan Prothro to assent 
to the payment of the defendant’s legacy, which he claims un- 
der the will of their testator. ‘ 

Let the judgment of the court below be affirmed. 


Newton 8. Finney, plaintiff in error, vs. Joun L. Cap- 
WALLADER, trustee, defendant in error. 


1. If a parol contract embrace many particulars on either side, and there be 
part performance on both sides, when one party seeks by action at law to 
take the fruits of his own part performance, the other party may recoup his 
damages for any breach by the plaintiff of other stipulations in the same 
general contract. 

. In assessing the damages, care should be taken that they be not speculative 
or too remote. Damages claimed for not making the defendant agent of a 
line of schooners never established, and for not making him general man- 
ager of a bank never created or opened, are too uncertain and remote. But 
proximate damages which he sustained by the plaintiff’s failure to pay sto- 
rage according to contract, and to furnish a given amount of patronage in 
certain years to the defendant’s wharf and lumber shed, at a fixed rate, 
and by being excluded, in violation of the contract, from the use of the 
wharf when he could have made it profitable to himself by receiving 
thereat certain specified cargoes which were consigned to him, may be re- 
couped, if clearly and definitely proved. 

3. On general demurrer to a plea or motion to strike the same, if any part 
of the plea be good in substance, the demurrer or motion should be over- 
ruled, but the court may, and ought to, direct looseness and uncertainty to 
be cured by amendment; and if the defendant refuse to amend in that re- 
spect, the plea should then be stricken as if standing upon special de- 
murrer. 


Recoupment. Damages. Pleadings. Demurrer. Amend- 
ment. Practice in the Superior Court. Before Judge Har- 
Ris. Glynn Superior Court. November Term, 1874. 


Cadwallader, as trustee in bankruptcy of Dodge & Com- 
pany, instituted proceedings to foreclose a mortgage executed 
by Finney, to secure the payment of a promissory note made 
by N.S. Finney & Company, dated June Ist, 1870, payable 
two years after date, to the order of Dodge & Company, for 
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$4,000 00, bearing interest at seven per cent., upon which 
was a credit of $1,089 32. To the rule nisi Finney pleaded 
as follows: 

At the time of the commencement of this suit Dodge & 
Company were indebted to him in the sum of $9,930 00, on 
account of their failure to comply with certain agreements 
entered into by them, which constituted the inducement to 
defendant to accept the loan of $4,000 00, secured by the 
mortgage aforesaid. The contract out of which such under- 
takings arose, was, in substance, as follows : 

Finney was to erect the two-and-a-half story building de- 
scribed in said mortgage, in which Dodge & Company were 
to have two rooms as offices, free of rent for two years, or 
until said note for $4,000 00 was paid. He was to entirely 
withdraw from the business of buying and shipping yellow 
pine lumber, in which he was then engaged ; to give them the 
benefit of the good will of his business and the exclusive 
right to pass lumber over his wharf and mill-shed. 

In consideration of which Dodge & Company agreed to 
make him the loan on said note, secured by said mortgage. 

Also, to establish a line of schooners between New York 
and Brunswick, Georgia, for the transportation of freights, to 
advertise the line at both ends of the route, and to make said 
Finney, or such firm as he might organize, sole agent of the 
same at Brunswick, with the right to the usual commissions 
etc., on the business done. 

Also, to ship over his wharf and mill-shed, during the first 
year of their business, not less than eight million feet of lum- 
ber, and during each subsequent year not less than ten million 
feet, on which he was to be paid twenty-five cents per thous- 
and feet, to be credited on said note and mortgage. Should 
said Dodge & Company desire to store lumber in said mill- 
shed, they were to pay the same storage as was charged in 
Savannah, also to be credited as above indicated. But said 
wharf and mill-shed were to be kept unobstructed by lumber 
when said Dodge & Company had no vessels in port. 
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Also, to establish a bank in said building, and to make de- 
fendant the business manager thereof. 

Dodge & Company failed to establish the line of schooners, 
as promised, whereby he was damaged during the two years 
they did business in Brunswick, from May 23d, 1870, to May, 
1872, $1,200 00. They failed, also, to comply with their un- 
dertaking as to the amount of lumber which they were to pass 
over his wharf and mill-shed, shipping only two million two 
hundred and fifty thousand feet each year, whereby he was 
damaged $3,500 00. They failed, also, to pay for the storage 
on their lumber, damaging him on that account $1,130 00. 
They failed to comply with their agreement to keep the wharf 
unobstructed with lumber when. they had no vessels in port, 
and thus prevented him from receiving five cargoes of rail- - 
road iron which were consigned to him, the storage, wharfage 
and commissions upon which would have netted him $1,100 00, 
whereby he was damaged the amount aforesaid. They 
failed to comply with their agreement to establish a bank, and 
to make him the business manager thereof, in expectation of 
which he had gone to the expense of fitting up a portion of 
his said building for the banking business, by reason of which 
he was damaged $3,000 00. From these causes he has been 
, damaged in all $9,930 00. 

He would not have borrowed the $4,000 00, secured by 
the mortgage aforesaid from said Dodge & Company, had it 
not been for these various undertakings on their part. All 
of the obligations assumed by him were, in good faith, exe- 
cuted, From the amount of the damages sustained by him, 
he is willing to allow the plaintiff the sum claimed. 

To this plea the plaintiff demurred upon the following 
grounds : 

Ist. Because it sought to set up parol agreements to vary 
the terms of a valid written instrument. 

2d. Because the agreements set forth by said plea were in 
parol, and not to be fully performed within one year, and were 
consequently void under the statute of frauds. 
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3d. Because recoupment was not a proper plea upon said 
facts. 

The demurrer was sustained and defendant excepted. 

The jury returned a verdict for the amount claimed. Error 
is assigned upon the above ground of exception. 


GoopYEAR & Harris, by brief, for plaintiff in error. 


T. E. Davenport, by N. J. Hammonp, for defendant. 


BLECKLEY, Judge. 


1. If part of a contract only is reduced to writing (such as a 
note given in pursuance of a contract,) and it is manifest that 
the writing was not intended to speak the whole contract, then 
parol evidence is admissible: Code, sections 2757, 3803. The 
consideration of a contract is always open to inquiry as be- 
tween the original parties: 28 Georgia Reports, 165; 6 Ibid., 
166. Even the consideration of a deed may be inquired into 
when the principles of justice require it: Code, section 2690. 
If the consideration, apparently good or valuable, fails either 
wholly or in part before the promise is executed, such failure 
may be pleaded in defense to the promise : Code, sections 2748, 
2857, 3471. Recoupment is a right of the defendant to have 
a deduction from the amount of the plaintiff’s damages for 
the reason that the plaintiff has not complied with the cross- 
obligations or independent covenants arising under the same 
contract : Code, section 2909. It may be pleaded in all actions 
ex contractu, where, from any reason, the plaintiff, under the 
same contract, is in good conscience liable to the defendant : 
Code, section 2912. See a discussion of the principle of re- 
coupment in 7 American Law Review, 389. Recoupment looks 
through the whole contract, treating it as an entirety, and re- 
garding the things done and stipulated to be done on each 
side as the consideration of the things done and stipulated to 
be done on the other; and when a plaintiff seeks redress for 
the breach of the stipulations in his favor, it sums up the 
grievances on each side, strikes a balance, and gives him a 
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judgment for only such difference as may be found in his favor: 
30 Georgia. Reports, 482; Ibid., 413; 45 Ibid., 474; 48 
Ibid., 128. The proceeding, under the statute, for forclosure 
of mortgage by petition and rule nisi, is open to all defenses 
applicable to an ordinary action on the secured debt : 27 Geor- 
gia Reports, 248; 30 I bid., 413, supra. 

Contracts required by section 1950 of the Code to be in 
writing, are nevertheless good by the terms of the next sec- 
tion, if there has been performance on one side accepted by 
the other, or if there has been such part performance as would 
render it a fraud in the party refusing to comply if the court 
did not compel performance. Tested by the foregoing legal 
principles, there is no doubt that the defense of recoupment 
can be entertained in the present case, and that it ought to 
prevail to the extent of any damages that would be recover- 
able by the mortagagor against the mortagees in an original 
action by the former against the latter for the breaches of con- 
tract alleged in the plea. According to the plea the note and 
mortgage were but'parts of an extensive contract between the 
parties, embracing many particulars. The note and mortgage 
were created in part execution of that general contract, and 
represented certain of its stipulations only. Other stipula- 
tions of the same general contract were obligatory upon the 
mortgagees, some of which were performed and some violated, 
and from such violation damages are alleged to have resulted 
to the mortgagor. ‘The plea alleges performance on the part 
of the latter of all stipulations casting any obligation upon 
him, except only that of paying the mortgage debt. The ob- 
ject of this suit is to compel him to perform that; and he 
urges, as a defense, his counter-claim for damages. 

2. The stipulations of the respective parties may be con- 
densed as follows: On the part of the mortgagor, to erect a 
building and allow the use of two rooms therein, free of rent, 
for two years; to withdraw from the lumber business; to 
yield the exclusive right to pass lumber over his wharf and 
mill-shed; to divert the good-will of his lumber business to 
the mortgagees; to give the note and mortgage, and to dis- 
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charge them by payment. On the part of the mortgagees, to 
make the loan on the agreed security; to establish a line of 
schooners, advertise the same, and make the mortgagor sole 
agent thereof at Brunswick, with certain rights as to freights, 
commissions, wharfage fees and storage fees; to ship over his 
wharf and mill-shed so much lumber the first year, and so 
much each succeeding year, paying wharfage thereon at an 
agreed rate; to pay storage, at Savannah rates, on lumber 
stored with the mortgagor; to keep the wharf and shed un- 
obstructed with lumber, and allow the mortgagor the use 
thereof when no vessels of the mortgagees were in port; to 
establish a bank and make this mortgagor the business man- 
ager thereof. 

It does not appear from the plea that either the schooner 
line or the bank was ever established. ‘That being so, the 
damages from not making the mortgagor agent for the one 
and manager of the other, are too remote and uncertain. 
Whether, if the two institutions had gone into effect, and he 
had been excluded from the agency and management, his 
damages resulting from such exclusion would, under the con- 
tract, have been sufficiently certain and proximate, need not 
be discussed. Neither is it necessary to consider, on the facts 
as they stand, what may be, or may have been, his right in 
respect to rescinding the contract for failure to establish the 
bank and the line of schooners: 29 Georgia, 461. The other 
three stipulations alleged to have been broken by the mort- 
gagees, are within the ordinary rule of damages. If lumber 
was stored, and the storage was to be paid for at Savannah 
rates, those rates are doubtless ascertainable. If there was a 
failure, during the first and second years, as alleged, to ship 
the agreed quantity of lumber over the mortgagor’s wharf, at 
the agreed wharfage of twenty-five cents per thousand ; that 
item is susceptible of calculation; and if, by reason of unwar- 
ranted obstruction, the mortgagor was excluded from his wharf 
when he was entitled to use it, and when its use would have 
been of value to-him, his loss admits of legal estimation, more 
especially as the plea specifies the number and character of 
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cargoes which, being consigned to him, he was prevented from 
receiving. Not only are these three items matter for recoup- 
ment under the sections of the Code above cited, but under 
other sections, (2900, 3261,) they are of a nature to be avail- 
able as set-off, proper, if so pleaded: See Ingram vs. Jordan, 
decided at this term. 

3. The plea, treated as a plea of recoupment, (which it 
purports to be,) though amenable to none of the objections 
set out in the demurrer, is not free from grave defects. It 
presents bad matter blended with good; and it is wanting in 
fullness and precision, lengthy as it is. But a part of it is 
good in substance; and that, despite its vagueness, should 
protect it against the force of a general demurrer or of a mo- 
tion to dismiss, until after warning has been given to amend. 
We hold that the superior court may, and ought, on simple 
motion, to exact the correction of great looseness and uncer- 
tainty in pleading, and that refusal by counsel to make a rea- 
sonable and proper amendment in aid of due certainty, would 
warrant the court in striking a plea as if standing on special 
demurrer: Code, section 3459. 

Judgment reversed. 





EvizaBetH E. Faun, plaintiff in error, vs. LoGaN E. BLECK- 
LEY, defendant in error. 


(BLEcKLEY, Judge, being a party thereto, did not preside in this case,) 


1, Where a party seeks to recover in ejectment upon the perfect equity aris- 
ing out of a bond for titles with purchase money paid, it must be clearly 
proven that all the purchase money has been paid by the plaintiff, and 
where the element of notice is involved, possession under the bond is also 
necessary, unless the notice be otherwise clearly shown, 

. Where A holds the legal title and B’s money has paid the consideration of 
the deed, and C purchases from A without notice, actual or constructive, 
of B’s equity, C will be protected. His title is good against B’s equity. 

. So, where a father bids off property at a sale by an administrator, one- 
fourth of the price to be paid cash, and the balance in equal installments 
at one and two years, and gives his individual notes therefor and takes a 
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bond for titles in the name of his daughter, but when the last installment 
is paid, has the deed made to himself, whether his or her money bought 
the land, if it be sold by the sheriff under a mechanic’s lien against him, 
he being in possession, the purchaser at such sale, in ignorance of the fact 
that she had any claim, having no notice thereof, actual or constructive, 
buys a good title against all equities of the daughter and transmits it to 
those who claim under him. 

4. It was competent to prove by the administrator that at the time of the exe- 
cution of the deed, when the father paid the last installment, that he (the 
father,) directed the deed to be made to him individually, even though the 
plaintiff was neither present nor consenting thereto, This saying consti- 
tuted a part of the ves gestae. (R.) 


Ejectment. Bond for titles. ‘Title. Notice. Judicial sale. 
Evidence. Res geste. Before Judge Hopkins. Fulton Supe- 
rior Court. April Term, 1875. . 


Reported in the opinion. 


McConne.L & Heywarp; Georee N. Lester; Canp- 
LER & THOMSON, for plaintiff in error. 


A. W. Hammonp & Son; P. L. Mynartrt, for defendant. 


JACKSON, Judge. 


This was an action of ejectment brought in the common 
law form. ‘Two demises were laid, one in the name of Ez- 
zard, administrator of Ivey, and the other in that of E. E. 
Fahn. The first was not relied upon, and issue was joined 
and the case tried on the second. ‘The facts are briefly these: 

Ezzard, as administrator of Ivey, sold lots of land, num- 
bers twenty-one, twenty-two, thirty-three and thirty-four, in 
the city of Atlanta, for one-fourth cash, and the balance at 
one and two years. Frazer bid off the lots, paid one-fourth 
cash, and gave his notes for the balance, at one and two'years, 
and directed Ezzard to make him bond for titles in the name 
of his daughter, then a child four or five years old, now Mrs. 
Fahn, and the plaintiff in this action. As to the point wheth- 
er the father’s money or that of the daughter paid for the land, 
the evidence is conflicting. It is certainly not clear that her 
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money paid the cash installment, for then he had none of hers 
on hand, nor is there any positive evidence that the money he 
got from her half-brother’s estate paid either of the subsequent 
installments. The price, all told, was some $400 00. Frazer, 
though not rich, was engaged in running a bar part of the 
time, and keeping a public house at the Stone Mountain at 
another, and it is in proof that he was in such circumstances 
that he could have commanded such a sum of money as this. 
His returns are in evidence, as guardian of his child, the 
plaintiff, and this money which he received from her half- 
brother’s estate, is all regularly charged against him, and no 
order obtained to invest it in land, nor any mention made 
of its being so invested. When he paid the last install- 
ment he directed Ezzard to make the deed to himself, and 
took up the bond to the child. He returned the land as his, 
and paid tax thereon; the money he returned as the child’s, 
and paid taxes thereon for her. He went into possession of 
the land; was married the second time; lived there with the 
second wife and family, and the record does not show that 
the daughter by the first marriage lived with him. As he 
was her father and guardian, the probabilities are that she 
did; but if so simply as his child and ward, and in no sense in 
possession of the land in her own right adversely to him. 
The question in limine, at the threshold of this case, is, can 
she recover in ejectinent upon such a title as this? 

1, 2. This court has carried the doctrine of the recovery in 
ejectment upon an equitable title, fully as far as it means to 
go. It has ruled that a bond for titles, with the purchase 
money fully paid and possession in the purchaser, constitutes 
a perfect equity on which there can be a recovery in ejectment. 
It has gone also to the extent of holding that a bond for titles 
with purchase money all paid, may constitute such equity 
without possession in the vendee. We will adhere to the 
former proposition that there may be a recovery where such 
bond is supported by full payment and possession in all cases, 
and in cases where the element of notice is not involved, we 
will hold full payment of the purchase money with the bond 
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sufficient. In the case at bar, there is no proof of possession 
in the plaintiff; no proof that she ever set foot on the lot as 
hers, or that her father held it as guardian for her. On the 
contrary, he took the deed to himself and exercised all man- 
ner of acts of ownership over it; offering it as security to 
borrow money, paying taxes upon it, fencing it in, building 
upon it, suffering a judgment to go against him on a carpen- 
ter’s lien upon it, and having it sold at sheriff’s sale without 
a whisper that it belonged to his child. If he held the pos- 
session for her, is it credible that he would have so acted? 
We think not. Nor is there any positive proof that her money 
paid for it, certainly none that hers was the entire considera- 
tion that her father paid. We think that where land has 
passed from purchaser to purchaser for twenty years or more, 
and the title and possession is sought to be disturbed at 
law by the legal remedy of ejectment, upon a title of this 
sort, the evidence should be strong and overwhelming that 
the whole money has been paid by the plaintiff for the pur- 
chase aud that possession has accompanied it. We, therefore, 
hold, under the facts, that the plaintiff was not entitled to re- 
cover upon the case made by herself. See Miller vs. Swift, 39 
Georgia Reports, 91; 29 Ibid., 485. 

3. The defendant’s title rests upon a deed made by Ezzard, 
administrator, to Frazer—possession in Frazer—a judgment 
lien against him for work actually done upon the premises 
enclosed by him; a sale by the sheriff; and the transmis- 
sion of the possession with every thing sufficiently regular, 
at least, for color of title. It is true that the judgment is 
sought to be attacked ; it may be irregular, but it is not void, 
and the deed of the sheriff under it transmitted whatever title 
Frazer had. His was the legal title, and that is now in the de- 
fendant. There may be equities as between father and daughter 
arising out of these transactions. It is possible that some of her 
money may have gone into this land, but there is no shadow 
of proof that defendant, or any one under whom he claims since 
the sale by the sheriff, ever had the slightest notice of the 
fact, indeed, of her claim at all, and a purchaser for value 


. 
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of the legal title without notice of such equity in her, will be 
protected. See 51 Georgia Reports, 15, and many cases be- 
fore. In the view we have taken of this case, it is scarcely 
necessary to consider the minor points ruled by the court on 
the admissibility or rejection of evidence. 

4. We think, however, the sayings of Frazer complained 
of in the third ground of the motion for a new trial, clearly 
admissible as part of the transaction. The purchase began 
with the bid and ended with the deed, and the sayings of the 
parties to the deed when it was made are res geste. The con- 
duct and sayings of the parties at the sheriff’s sale were also 
admissible for the same reason. So, also, the various rulings 
of the court on the admissibility and rejection of evidence, 
and the charges and refusals to charge, appear to us correct in 
the main, and if there be error in any of them such error 
does not affect the merits of the case, in the light in which we 
view the law. So we affirm the judgment of the court in 
refusing to grant a new trial in the case. 

Judgment affirmed. 


WiriiamM A. WriGurt, administrator, plaintiff in error, vs. 
RicHarD A. ZITROUER, administrator, defendant in error. 
In order that the want of representation of the creditor’s estate may prevent 

the bar prescribed by the act of 1869 from attaching, it must at least ap- 

pear that suit was brought within nine months and fifteen days after the 

five years’ indulgence, which the Code grants to unrepresented estates, ex- 

pired. 

Statute of limitations. Before Judge Tompkins. Effing- 
ham Superior Court. April Term, 1875. 


Reported in the opinions. 


MeEvpriu & ADAMS, by HoweLtt & Denmark, for plain- 
tiff in error. 


Rurus E. Lester, for defendant. 
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WaRNER, Chief Justice. 

This was a petition to foreclose a mortgage on certain des- 
scribed lands in the county of Effingham. The defendant 
pleaded the statute of limitations of 1869 in bar thereof. 
The court overruled the plea of the statute, and the defend- 
ant excepted. It appears from the bill of éxceptions that the 
defendant’s intestate executed the mortgage in 1855, to se- 
cure the payment of a promissory note, due in 1860; that in 
1861 Mrs.‘ Weitman, the mortgagee, died, that the two quali- 
fied executors on her estate died in 1867, and from that time 
until 1874 the estate of Mrs Weitman remained unrepresen- 
ted, when the present plaintiff became her administrator, and 
file:! his petition to foreclose the mortgage. By the strict let- 
ter of the act of 1869 the plaintiff’s right of action was 
barred, but it is insisted that the court should give to that act 
an equitable construction, in view of the provisions of the 
Code in relation to the statute of limitations applicable to un- 
represented estates. By the 2928th section of the Code, the 
time occurring between the death of a person and representa- 
tion on his estate, or between the termination of one admin- 
istration and the commencement of another, shail not be 
counted against his estate, provided such time does not ex- 
ceed five years, but at the expiration of that time the limita- 
tion shall commence, etc. In this case the statute commenced 
to run against the plaintiff on the 21st of July, 1868, when 
civil government was restored in this state, and more than 
six years had expired from that date to 1874, when the plain- 
tiff took out letters of administration, the estate being unrep- 
resented from 1867 up to that time. In view of the facts of 
this case, and of the provisions of the act of 1869, the most 
equitable construction which we are authorized to give to it, 
is to hold that the plaintiff had nine months and fifteen days 
afier the passage of the act of 1869 within which time to have 
taken out administration, and to have commenced his action 
against the defendant, and not having done so within that 
time, his right of action was barred. 

Let the judgment of the court below be reversed. 
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BLECKLEY and JACKSON, Judges, concurring. 


As the mortgagee was dead, and her estate unrepresented, at 
the passage of the limitation act of 1869, there may be good 
reason for not applying the very letter of that act to the case. 
But leaving the letter, and following the spirit and equity of 
the act, the proceeding is still effectually barred. The Code 
itself does not indulge an unrepresented estate longer than 
five years: See section 2928. As all suspensions of the lim- 
itation laws ceased on the 21st of July, 1868, this five years 
indulgence terminated on the 21st of July, 1873. Now, let 
the period of time allowed by the act of 1869, to-wit: nine 
months and fifteen days, be added, and the suit should have 
been brought, at farthest, by the 6th of May, 1874; whereas, 
it was not brought until November, 1874. The proposition 
that rules the case, as we think, is this: In order that the 
want of representation of the creditor’s estate may prevent 
the bar prescribed by the act of 1869 from attaching, it must 


at least appear that suit was brought within nine months and 
fifteen days after the five years’ indulgence expired which the 
Code grants to unrepresented estates: See 50 Georgia, 382; 
Taylor vs. Jacoway, 54 Ibid., 509; Simmons vs. Moseley, 
July term, 1875. 


A. W. WHEELER, sheriff, plaintiff in error, vs. BENJAMIN 
REDDING, defendant in error. 


1. The sheriff has no right to suspend the sale of property under final process 
because the defendant’s attorney, on the day of sale, produces the defend- 
ant’s petition in bankruptcy, (with adjudication thereon) in which the 
property levied upon is claimed as exempt by virtue of the bankrupt law, 
and because he is advised that he cannot, therefore, proceed to sell. Such 
facts, in answer to a rule #7si for not collecting the money on the f. /2., 
will not protect the sheriff against attachment. 

. Where the sheriff has levied a_f. fa. upon land for a debt existing prior to 
the constitution of 1868, it is not sufficient for him to show, in answer to a 
rule for the money, that he did not sell because the property had been set 
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apart to the defendant as a homestead by the ordinary. His answer, at 
least, should show, affirmatively, that the homestead was not greater in 
quantity or value than the exemption allowed by law prior to the adoption 
of that constitution. 


Sheriff. Levy and sale. Bankrupt. Homestead. Before 
Judge C.ArRK. Sumter Superior Court. January Term, 
1875. 


Redding obtained a rule against Wheeler, sheriff, requiring 
him to show cause why he should not pay to the plaintiff 
$250 00 principal, with interest from September 7th, 1869, 
and costs, due on an execution against A. B. Raiford, placed 
in his hands for collection. 

The sheriff answered that he had levied the execution upon 
a sufficient. amount of property to make the money due there- 
on, and was about to sell the same, when W. A. Hawkins, the 
attorney for the defendant, exhibited to him Raiford’s petition 
in bankruptey, and adjudication, in the former of which said de- 
fendant claimed the property levied on as a part of his exemp- 
tion; that he was then advised that he could not proceed: with 
the sale; that the land levied on had been before set apart to 
the defendant as a homestead by the ordinary; that the whole 
matter was surrounded with difficulties which rendered it 
improper for him to sell until the questions made had been 
passed upon by the court to which he returned the proceed- 
ings; that he meant no contempt, and acted in the most per- 
feet good faith. 

Upon demurrer the answer was stricken and a rule abso- 
lute ordered to issue. To this decision respondent excepted. 


Hawkins & HAwkKIns, for plaintiff in error. 


W. B. Guerry, for defendant. 


BLECKLEY, Judge. 


The sheriff, on being ruled, answered with two excuses: 
First, he said that on the day of sale the defendant’s attorney 
produced the defendant’s petition in bankrupey, (with adjudi- — 





ATLANTA, JULY TERM, 1875. 89 


Speer vs. Tinsley et al, 





cation thereon) in which the land levied upon was claimed as 
exempt under the bankrupt law, and that he was advised 
that he could not, therefore, proceed to sell ; secondly, he said 
that the land had previously been set apart as a homestead by 
the ordinary, under the constitution of 1868. 

1. This was final process, and the bankruptey of the de- 
fendant made no difference, unless the sheriff had been stop- 
ped by affidavit of illegality, claim or injunction: 40 Georgia, 
257. 

2. The debt, as we understand the record, appeared on the 
face of the execution to have been older than the constitution 
of 1868. Therefore, the sheriff’s return, in order to protect 
him on the ground that the land had been set apart as a 
homestead by the ordinary, under the constitution, ought, at 
least, to have shown affirmatively that the quantity, if the 
land was in the country, or the value, if it was in town, did 
not exceed the exemption allowed by law prior to the adop- 
tion of the constitution. The sheriff admits by his return 


that he had property levied upon sufficient to satisfy the exe- 
eution. He has shown no legal reason why he did not sell it. 
Let the judgment be affirmed. 


Tuomas D. Speer, plaintiff in error, vs. REBEccA L. Trns- 
LEY et al., defendants in error. 


1. A plea by a guardian cited before the court of ordinary to settle with his 
wards, that he had taken the note of the executor of their father’s will in 
settlement with such executor; that such executor was solvent at the time ; 
that some time thereafter he ascertained that the executor was in debt, and 
in a year or two took a mortgage upon slaves to secure the note; that after- 
wards the executor absconded, and all his property was attached, and that 
he, the guardian, bought the mortgaged slaves, who were afterwards eman- 
cipated by the war and were a loss to him, connected with the allegation 
in the plea that he had charged himself, as guardian, with so much money 
due to each ward, and not alleging in said plea that the note he took was 
payable to him as guardian, or the mortgage made to him as such, and 
alleging as an excuse for not making the balance of the money due to his 
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wards out of said executor, that he hoped to have made it by a trade with 
the executor, is bad, and on demurrer, was properly stricken by the court. 

. In such trial, on appeal to the superior court, it is not error to allow the 
wards to show additional indebtedness of their guardian to them, by show- 
ing that they are heirs to their deceased brother, who was also a ward of 
the same guardian, and whose funds were in his hands; and his return to 
the ordinary of the estate of such deceased ward is proper evidence against 
the guardian, 

. Where the court, on demurrer thereto, has stricken defendant’s plea, it is 
not error to rule out testimony offered to prove the facts set out in the plea, 
in substance the same, though slightly different, to avoid the force of the 
blow which struck the plea, 

. Onasettlement between guardian and wards, the guardian may show “all 
reasonable disbursements and expenses suitable to the circumstances of his 
wards,” and if in the series of years in which he has managed his wards’ 
estate, he has not expended the corpus, he cannot be held responsible for 
the profits or interest of the estate, though he may have spent for his wards 
more than the profits and interest of a given year that year, or less another 
year; provided, during the whole period of his guardianship, he has not 
expended more than the entire interest, and has disbursed it reasonably and 
suitably to the circumstances of his wards, and legally in other respects, 


Guardian and ward. Pleadings. Evidence. Interest. Be- 
fore Judge CLARK. Sumter Superior Court. April Term, 
1875. 


Reported in the opinion. 


S. C. Exam; McCay & Trrpps, for plaintiff in error. 
N. A. SmitH; Hawkins & Hawkins, for defendants. 


JACKSON, Judge. 


Thomas D. Speer was cited to appear before the ordinary, 
by virtue of our Code, to settle with his wards, Rebecca L. 
Tinsley aud Mrs. Durant, formerly Miss H. VY. Tinsley. The 
ordinary found a certain sum due by the guardian to each of 
the wards, and Speer appealed to the superior court. The 
jury having been charged with ‘the law by the court, found 
a verdict for Rebecca L. Tinsley for the sum of $861 38 prin- 
cipal, and $779 68 interest, and for Mrs, H. V. Durant the 
sum of $868 31 principal, and $1,086 54 interest. A motion 
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was made for a new trial on several grounds ; the court over- 
ruled it on all, and that judgment, on each ground, is assigned 
for error. 

1. The first ground is, that the court erred in sustaining 
the demurrer to defendant’s plea and striking the same. The 
plea, as set out in the record, is to the effect that the father of 
these wards left a considerable estate in the hands of one 
Thompson, who administered it; that defendant qualified as 





the guardian of these complainants, and took Thompson’s note 
for $2,000 00, in part payment of what was owing to his 
wards, Thompson, at the time, being solvent, and that he 
hoped to realize the balance due his wards in a trade he ex- 
pected to make for a negro with Thompson; that confiding in 
Thompson’s character and credit, he charged himself with the 
sum of $863 59, due to each of his wards, to-wit: the two 
complainants and one T. H. L. Tinsley, their brother; but 
that Thompson afterwards being involved in debt, he took a 
mortgage on two of his slaves after some years’ effort and de- 
lay; that Thompson afterwards absconded, and his property 
was attached, and defendant bought the two slaves mort- 
gaged. It is not stated in the plea that the note was taken 
by defendant as guardian, nor that he took the mortgage 
as such. Indeed, he had no right to have done so, and 
such action would have charged him individually. The 
plea is to be taken most strongly against him, and stripped 
of the argumentative part of it, it amounts to the forego- 
ing statement. The result is that he charged himself as 
indebted to his wards in the sum aforesaid, which, by his 
own faith in the character and credit of Thompson, he never 
realized out of him; and having credited him, too, so far 
as we see from the plea, individually, on individual con- 
tracts, and not as guardian. We think that the court was 
clearly right in sustaining the demurrer and striking the plea. 
We see, from a note of the judge, that the plea was amended 
to the effect that he had made expenditures for his wards, and 
that he was allowed to make proof thereof. 

2. Again, it is complained that the court erred in admitting 
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the exemplification of the record of the court of ordinary in 
relation to the estate of T. H. L. Tinsley. Defendant was 
his guardian, and the two complainants were two of his heirs; 
and we think it was competent to show, in this settlement 
before the ordinary, and appeal therefrom, defendant’s in- 
debtedness to complainants in this behalf. It was all in de- 
fendant’s hands; equity abhors circuity and multiplicity of 
suits; and this proceeding for a settlement before the ordinary 
is in the stead and nature of a bill in equity ; the complain- 
ants were heirs of their deceased brother, and entitled to re- 
cover their share from their guardian, especially as he was 
bound to collect it, and had nothing to do but to collect it 
from himself. It was in his own hands. 

3. Again, it is urged that the court erred in not allowing 
the defendant to prove that no funds ever came into his hands 
belonging to these wards ; and if any, how much, in what 
and where. We suppose that this means that the court re- 
fused to allow the defendant to set up by proof the plea which 
had been overruled on demurrer, and to show that, though he 
had charged himself with the funds of his wards, and had 
given indulgence to Thompson, and taken mortgages from 
him on time, and traded with him individually, until, by 
emancipation of the slaves, and otherwise, Thompson became 
insolvent, he ought to be allowed to contradict his returns, 
and make his wards pocket the loss sustained by his own 
credit of Thompson, his neglect to sue him, and his general 
laches. We think the court right in rejecting the evidence. 

4, The remaining error assigned is, that the court erred in 
charging, substantially, that the guardian was bound to con- 
fine the annual expenses of his ward to the interest of that 
particular year, and not to allow the interest of the year be- 
fore, if any had accumulated, to go to the support or educa- 
tion of the ward without leave of the ordinary. In other 
words, that if interest any given year was in excess of the ac- 
tual expenditure for the ward that year, it became principal 
or part of the corpus of the estate, and could not be drawn 
upon any subsequent year when the ward’s expenses became 
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heavier, without leave of the ordinary. It seems to us that 
the object of the statute is to preserve the corpus of the estate 
of the ward received by the guardian. That corpus is sacred, 
and must not be touched without leave of the ordinary. If 
the guardian does use it, he does so at his peril, and 
will be held responsible therefor. But if he can show 
that the corpus is intact, and that he has only allowed his 
ward to expend the interest of the estate for the time he 
has managed the trust estate, though not spending all some 
years, and going over the income other years, we think 
he should not be held accountable therefor, provided he 
shows that the expenditure of such interest for the series 
of years was only “reasonable disbursements and expenses suit- 
able to the circumstances of the orphan committed to his 
care.” In the earlier infancy of the child, the expenses would 
be quite small; when old enough to go to school, larger ; 
when a young lady, much larger ; and if the interest or profits 
not expended when she was a little girl, added to the annual 
profits when she became a young lady, was but a reasonable 
expenditure suited to her circumstances, we do not think the 
guardian would act illegally in permitting it to be spent. One 
year there might be sickness, or other providential circum- 
stances, increasing the ordinary expenses of the ward, and if 
profits or interest have accumulated, the guardian, it seems to 
us, might well use such accumulation, and need not put the 
estate to the expense of getting an order from the court of or- 
dinary therefor. Such is, to our minds, the reason and spirit 
of the sections of the Code, construing them together, bearing 
upon this subject; and we think the court erred in construing 
them differently, though he may have used a part of the lan- 
guage of the Code. The senseand meaning of it should have 
been given to the jury: Code, sections 1824, 1825. 
Understanding from the record and the argument of coun- 
sel that the jury acted upon this construction of the law by the 
court, and that it will make a considerable difference in the 
verdict, we overrule the judgment refusing the new trial, and 
send the case back, holding and ruling that if this guardian 
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has accounted for any of the interest in excess of expenditure 
by his ward for a given year by showing that it was expended 
by the ward in subsequent years, he should not be chargeable 
with with such excessof interest ; and if, in a given year, he 
expended more than the profits of that year, but during the 
entire time of the infancy of the ward and his guardianship, 
the corpus was not entrenched upon but only the interest or 
profits was expended, he is not chargeable with such interest 
or profits; provided, always, that he show to the satisfaction 
of the jury that such interest or profits was expended reason- 
ably and suitably to the circumstances of the ward, and law- 
fully in other respects. 

Judgment reversed. 





Henry Wars, plaintiff in error, vs. FREDERICK Simmons, 
defendant in error. 


1. Where a verbal contract was entered into between W. and H., by which 
the former agreed to furnish the latter supplies with which to make a crop, 
and H. agreed to deliver to said W. the crop out of which he was to reim- 
burse himself for the supplies furnished, turning over the surplus to H., no 
lien upon said crop was created in favor of W.; and where H. had 
delivered a portion of the crop to S. under a contract with him for his labor 
in making the same, and W. deprived him thereof, claiming it under his 
contract with H., anaction of trover was properly maintained therefor. 

. The plaintiff, in an action of trover, is not entitled to recover the highest 
proven value of the cotton sued for with interest thereon. 


Trover. Contracts. Lien. Interest. Before Judge JAMES 
JOHNSON. Muscogee Superior Court. November Term, 1874. 


Reported in the decision. 
J.M. Russet, for plaintiff in error. 


J.M. McNeri; B. A. TuHornton, for defendant. 
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WARNER, Chief Justice. 


This was an action of trover brought by the plaintiff against 
the defendant to recover the possession of one bale of cotton 
weighing four hundred and fifty pounds, of the alleged value 
of $90 00. On the trial of the case on an appeal from a jus- 
tice’s court, in the superior court, the jury, under the charge 
of the court, found a verdict for the plaintiff for the sum of 
$96 00. The defendant made a motion for a new trial on 
the grounds stated therein, which was overruled by the court, 
and the defendant excepted. It appears from the evidence in 
the record that the defendant was the owner of a certain des- 
cribed plantation and the stock thereon, that he rented the 
same for the year 1870 to one Harrison, by a verbal contract, 
the terms of which were that Harrison was to cultivate the 
place, and furnish the labor, and give defendant one-half of 
the crop for the use of the land and mules; defendant was to 
furnish supplies to him, and the other half of the crop was 
to be turned over by Harrison to defendant, to be sold by him 
for the payment of the supplies, and what remained after 
paying for all supplies, was to be paid over to Harrison. ‘The 
plaintiff was a laborer employed by Harrison to cultivate the 
defendant’s land, and he was to give him one-third of all he 
made, and the bale of cotton in controversy is a part of the 
crop which the plaintiff made on the place under his contract 
with Harrison, and which had been delivered to the plaintitf 
by Long, the agent of Harrison, and was in his possession 
when the defendant took it from him against his consent, and 
sold it in Columbus. The plaintiff asked the defendant for 
the cotton, and he refused to give it up. The plaintiff proved 
the weight and value of the cotton. The defendant proved 
that what Harrison turned over to him in payment for sup- 
plies lacked about $1,000 00 of paying for the supplies fur- 
nished. It also appears from the evidence that the plaintiff 
knew what were the terms of the contract between defendant 
and Harrison, and that plaintiff was indebted to Harrison 
$120 00 for supplies furnished by the latter tohim. The de- 
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fendant claims the cotton under his contract with Harrison 
in payment of what he owes him for the supplies furnished 
him, under that contract. The grounds of the motion for a 
new trial were as follows: 

Ist. Becanse the court erred in charging the jury: “If 
Harrison rented the lands and mules of the defendant for a 
year, and if, under such a contract of renting, said Harrison 
went into possession thereof and raised corn and cotton on 
said place, the corn and cotton thus raised was the property 
of Harrison, although defendant agreed to furnish Harrison 
with supplies, and to be paid therefor out of the crop. Fur- 
ther, if the plaintiff, with a knowledge of such contract, con- 
tracted with Harrison to work on the place, and to be paid 
for his labor in a certain portion of the crop, and did, in 
pursuance of such a contract, work on the place for Harrison, 
and if after so working, said Harrison, by himself or his 
agent, divided said crop between himself and said plaintiff, and 
by said division set apart said bale of cotton sued for as the 
portion of said plaintiff, and said plaintiff took possession of 
it, said bale of cotton thereby became the property of the 
plaintiff, and said defendant was not authorized to take said 
bale of cotton for a debt due him by Harrison for supplies 
furnished, nor for any balance that plaintiff might owe to 
suid Harrison.” 

2d. Because the court erred in this, to-wit: After having 
charged the jury, at the request of plaintiff’s counsel, “ that 
they might find the highest proven value of the cotton from 
time of conversion to commencement of the suit,” when the 
jury returned their verdict “ for $75 00 for his principal, and 
the sum of $21 00 as interest,” and said verdict was read to the 
court, in directing them to change their verdict to, “We, the 
jury, find for the plaintiff the sum of $96 00 for his princi- 
pal,” that principal and interest might be consolidated. 

3d. Because the jury found a verdict contrary to law. 

4th. Because the jury found a verdict decidedly against the 
weight of evidence. 

1. The contract between the defendant and Harrison being 
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a verbal one, the defendant had no lien on Harrison’s part of 
the crop for supplies furnished him, and if Harrison, by him- 
self or agent, delivered the bale of cotton sued for, to the 
plaintiff in payment for his labor out of his half of the crop 
in pursuance of his contract with him, the plaintiff was enti- 
tled to the same as against the defendant. If Harrison failed 
to turn over to the defendant enough of his part of the crop 
to pay for the supplies furnished under his contract, that was 
a matter between the defendant and Harrison, he had no Lien 
on the bale of cotton which Harrison, by his agent, had deliv- 
ered to the plaintiff in payment for his labor. If the contract 
between the defendant and Harrison had been in writing, and 
had created a lien upon the entire crop made on the place for 
the rent thereof and supplies furnished, then he could have 
foreclosed his lien in the manner provided by the statute, and 
have levied upon the entire crop. There was no error in the 
charge of the court in relation to this branch of the case, in 
view of the evidence contained in the record. 

2. The court having charged the jury that they might find 
the highest proven value of the cotton from the time of con- 
version to the time of the commencement of the suit, the 
jury found a verdict for $75 00 principal and the sum of $21 
for interest. The court directed the jury to consolidate the 
principal and interest, which they did, and returned a verdict 
for $96 00. This direction of the court to consolidate the in- 
terest with the highest proven value of the cotton as a part 
of the damages which the plaintiff was entitled to recover 
from the defendant for the conversion of the cotton, was error : 
Barnett & Company vs. Thompson, 37 Georgia Reports, 335. 
We therefore reverse the judgment, unless the plaintiff shall 
consent to write off from the verdict the sum of $21 00, and 
in the event of his doing so, the judgment to stand affirmed 
for the sum of $75 00. 

Judgment reversed on terms, 
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Epwarp H. Wirson, plaintiff in error, vs. THe BANK oF 
LovlstANa et al., defendants in error, 


1. This court will not interfere with the practice in the Augusta circuit of 
trying the issue on the traverse of the answer of the garnishee before the 
suit against the principal debtor is tried. It is enough if no judgment be 


entered against the garnishee until judgment is rendered against the prin- 
cipal debtor, 


22 


RARY 


rR 


2. Admissions agreed upon by counsel as to facts in the case, will not be al- 
lowed to be withdrawn after the position of parties has been substantially 
changed by the death of one or more parties or witnesses. 

3. Counsel who agree upon such statement of facts are not parties to the 
record so as to render one of them incompetent as a witness to testify about 
the circumstances under which the facts were agreed upon because the 
other counsel is dead, 


AVY OY 


4. Government is not subject to garnishment. 

5. Nor is an officer of its revenue so subject when funds sought to be reached 
belong to government or are claimed by it and to which it has the pos- 
session by such officer, the said officer having no connection therewith as a 
private person, but having received it in his official capacity from his supe- 
riors as public money and holding it as such when served with the sum- 
mons, and continuing so to hold it until transferring it by order of govern- 
ment to another similar officer. 


He HAIL 


, 


6, It makes no difference in applying this rule, that the government was not 
de jure, but de facto merely, if when the garnishment was issued and served, 
and when thereafter the officer perted with the fund, the state organization, 
whose functionaries issued and served the garnishment was in all its depart- 
ments, legislative, executive and judicial, in full accord and co-operation 
with such de facto government, recognizing and obeying its constitution as 
supreme law, and aiding with armed force to maintain its authority, 

. The government of the Confederate States, being recognized, obeyed and 
upheld by the people and government of Georgia, was able to protect its 
revenue officers in 1863 from process of garnishment issued from the courts 
of Georgia, Those courts, as then constituted, were protected by the mil- 
itary power of the Confederacy, and their judges were sworn to support its 
constitution; and «whilst both courts and judges existed de jure, they were 
then de facto, under a temporary political system then dominant, and that 
dominant government, its deposits and revenues, were beyond the reach of 
any process that those state courts and judges had power to issue and en- 
force, 

. To deny to the plaintiff now any fruits from a garnishment so issued 
against a garnishee so situated—constrained in the line of his duty as an 
officer, before the downfall of the Confederacy, to surrender the fund to 
another officer—is not to hold that title could be divested by the Confed- 
erate government legally from the Bank of Louisiana, but it is to hold that 
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this plaintiff, having. voluntarily come within the Confederate lines and 
used the process of a state court in co-operation with that government, ac- 
quired no right, by such remedy instituted at that time in such a court, to 
the fund in the hands of the garnishee as an officer of the Confederate gov- 
ernment. By using the process of the court so situated, he is estopped from 
denying the authority and dominion of the government, then de facto dom- 
inant over court, garnishee and people. 


Practice in the Superior Court. Garnishment. Admis- 
sions. Witness. State. Confederate States. Estoppel. Before 
Judge Gipson. Richmond Superior Court. October Term, 
1874. 


Reported in the opinion. 
W. W. Monteomery; C. N. WEst, for plaintiff in error. 


W. T. Goutp; Frank H. MI.er, for defendants. 


JACKSON, Judge. 


This suit was brought against the Bank of Louisiana by 
service of garnishment upon Thomas S. Metcalf, in the year 
1863. Metcalf answered that he owed the bank nothing, and 
had no effects of the bank in his hands at the time of the ser- 
vice. ‘This answer was traversed; he died pending suit, and 
his executor was made a party. The jury found, under the 
charge of the court, for Metcalf; a motion for a new trial was 
made on various grounds alleged in the record, overruled on 
all, and the case is before us on assignment of error thereon: 

1, The first ground is as to matter of practice in the Au- 
gusta circuit. There they try the issue on the garnishment be- 
fore the main suit is tried, to ascertain whether the court has 
jurisdiction in a case like this. No judgment against the bank 
cvuld stand unless the court got jurisdiction by the garnish- 
ment, and we will not control the court below in following the 
practice of the circuit. It seems reasonable. As we under- 
stand it, action is suspended, or the judgment against the 
garnishee remains passive, if obtained, till a verdict and judg- 
ment are rendered against the principal; if no judgment is 








100 SUPREME COURT OF GEORGIA, 





Wilson vs. The Bank of Louisiana e/ al. 





had against the garnishee, the case goes out, there being no 
jurisdiction, in such a case as this, then in the court. 

2. The second assignment of error is that the court ought 
not to have admitted the agreement of counsel. Witnesses 
have died since the agreement was made, and the party desir- 
ing to do so could not withdraw it under these circumstances. 
The decisions of this court are in harmony with this view, 
and it is right in principle and just to all: 39 Georgia, 617; 
43 Ibid., 142; 49 Ibid., 303. 

3. The third ground is, that Judge GouLD was permitted 
to testify as to the cireumstances under which the above stated 
agreement was made after the death of Judge Starnes, the 
counsel for Wilson. Weare not aware of any rule of law 
which would exclude his testimony. He is no party, and has 
no interest, and was always a competent witness whether Judge 


Starnes were living or dead. 
4, 5. But these are merely incidental and preliminary 
points. ‘The great question in the case is, whether, under the 


facts, which in the main are undisputed, Metcalf’s estate is 
liable for the debt Wilson claims that the Bank of Louisiana 
owes him. Those facts are, that just before the fall of New 
Orleans into the Federal hands, under General Butler, that 
bank removed a large amount of coin to Columbus, Georgia ; 
that the Confederate government, then dominant over Geor- 
gia, seized it and appropriated it to its own use; that there- 
after it sent the coin to Augusta, Georgia, Columbus being 
threatened by the Federal forces, and placed it in the hands 
of Metcalf, drawing on it ad libitum and using it as its own ; 
that subsequently, Augusta being threatened in its turn, it 
was transported by order of the Confederate authorities to 
Charlotte, North Carolina, to another depository there, and 
then all trace of it was lost. Was Metcalf’s answer true or 
false? Did he owe the bank anything, or have any of their 
effects in his hands, so as to make him liable to pay the debt 
the bank owed Wilson, under the law applicable to these 
facts? No government is liable to the process of garnish- 
ment. Public convenience requires that it should not be so 
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subject. Its revenues must be collected free from interrup- 
tion. Indeed, it cannot be sued, except at its own will. But 
its revenues must, from the very nature of government, be in 
the hands of private persons. It can act only through agents, 
and to preserve its revenue, the agents, who are the custodians 
of it, must also be free from the process of any court touching 
the public funds. If Metealf, in 1863, had been the agent 
of the United States government, or if process of garnish- 
ment were sued out now against an agent of that government, 
it cannot be doubted but that it would be dismissed ; or if 
the process were served upon such agent as an individual, and 
he answered that he owed nothing, and the facts showed that 
what he owed or held was government property or money, or 
claimed by it as such, the traverse would undoubtedly be 
found in his favor. 

6, 7. Now, the precise point made here, is this: The gov- 
ernment of the Confederate States was a usurping govern- 
ment, therefore the rule does not apply. But it must be 
borne in mind that Georgia was, in 1863, part and parcel of 
that government ; she was aiding in the usurpation, if it was 
a usurpation ; the Confederate authorities were then para- 
mount over her as to this reyenue or coin; that was a gov- 
ernment de facto, if not de jure, to which all within the limits 
of Georgia were forced to submit; the very court to which 
this process was returned, and from which it issued, was, in 
1863, a court subordinate to the Confederate government ; its 
officers, from the judge to the clerk and sheriff, were required 
to take an oath to support that government; and can it be 
said, with any show of reason, by one who sought the courts 
of Georgia and invoked her process in 1863, to secure his 
debt, that in 1875 she was supporting an usurpation, and that 
a citizen of hers in the employment of the government she 
then upheld will not now be protected by her, if he acted 
in obedience to her behests and in conformity to her ex- 
ample, as an officer and agent of the Confederate govern- 
ment in good faith ; and will she, can she, unless, indeed, the 
vis major be applied to her courts to coerce them, deny to her 
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citizen the application of this rule of universal law, that if 
he held these funds as agent of the government Georgia recog- 
nized, he cannot, by Georgia courts, be made liable personally 
therefor, unless, indeed, he acted fraudulently, and there is no 
evidence of fraud in this record, and used government as a 
cloak for crime? 

Mr. Metcalf must needs have obeyed the mandate of the 
Confederacy. He could not have invoked the courts of Geor- 
gia to aid him in resisting the orders of that government. The 
military power of the Confederacy was upon her, and the civil 
magistrates of Georgia were all in vineulis by the bond of a 
solemn oath; and if he had appealed to either to help him 
retain this fund, he would have been derided, possibly mal- 
treated, perhaps executed for treason, for his pains. The law 
is the highest reason--akin to Him who is the author of all 
real law, and the fountain of all pure reason; it is his off- 
spring; and to hold a man liable out of his private estate un- 
der the facts admitted here, would be to sin against the law, 
against justice and equity, and the pure fountain from which 
they all flow. 

8. Nor does this view conflict, in our judgment, with the 
decisions of the supreme court of the United States. We deny 
to the plaintiff the fruits of a garnishment, a process which 
grows from a rebellious soil, because he invoked the aid of a 
court then in rebellion against the United States and sworn 
to obey the mandates of a government waging war upon the 
United States. It is not necessary for us to hold that the 
title to this coin was divested from the Bank of Louisiana 
lawfully by the Confederate government. It is enough to say 
that this plaintiff cannot institute a suit in a court antagonis- 
tic to the United States, before a judge sworn to uphold a 
government at war, flagrante bello, with the United States, 
and thereby acquire a right to this coin, or use this remedy to 
secure such a right. When he sues in a court he must recog- 
nize it as legal at the time he commences his action, and all 
the authorities under which the court is held, and to which it 
has sworn allegiance, through all its officers, as legal and 
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valid pro hac vice at least. As to one who seeks its forum, 
the court must of necessity be de jure; and it is not fora 
suppliant at its bar to charge it, and the government then 
protecting it, with treason. 





Judgment affirmed. 


THomas M. Merritt, administrator, plaintiff in error, vs. 
THE Cotton States LIFE INsuRANCE CoMPANY, defend- 
ant in error. 


(BLEecK.LeEy, Judge, having been of counsel, did not preside in this case,) 


1, A consent order was taken during the term, authorizing a motion for a new 
trial and an agreement upon the brief of evidence within ten days from the 
adjournment of the court, the motion to be heard at chambers, as if in 
terms, within twenty days, either party having the right to except; ought 
such motion to be dismissed when made in compliance with the terms of 
the order? Qzuere. Two judges presiding, and they differing in opinion, 
the judgment of the court below refusing to dismiss is affirmed. 

2, Suit may be brought against an insurance company on any claim or de- 
mand, in any county where said insurance company may have an agency 
or place of doing business, which was located at the time the cause of ac- 
tion accrued, or the.contract was made out of which said cause of action 
arose. 

3. Where suit was brought by an administrator, proof of his representative 
character was unnecessary, where no plea of xe wngues administrator was 
filed, 

4. An absolute refusal to pay by an insurance company, is a waiver of the 
sixty days time from proof of death, reserved by the policy, within which 
to make payment. : 

5. Where a policy, upon the ten annual premium plan, provided that after 
two annual payments, the policy should be valid for as many tenths of the 
amount insured as premiums had been paid, .notwithstanding subsequent 
default, and four payments had been made prior to death: 

field, that all the conditions and stipulations embraced in the policy for the 
full amount, attached to the liability for the fractional part. 

4. If the insured died by his own hand, then the policy is void, unless it be 
clearly shown that at the time the act was done, his mental condition was 
such as to render him incapable of distinguishing right from wrong to such 
an extent as to render him legally and morally irresponsible for his acts and 
conduct The fact that the insured committed suicide, is not of itself evi- 
dence of insanity, 
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7. The verdict, so far as it covered twenty-five per cent, damages and $1,000 
attorney’s fee, upon the ground that the refusal of the defendant to pay was 
in bad faith, had no evidence to support it. 

New trial. Practice in the Superior Court. Insurance. 
Jurisdiction. Venue. Administrators and executors. Waiver. 
Evidence. Insanity. Suicide. Before JudgeCLaArK. Sumter 
County. At Chambers, February 5th, 1875. 


On March 24th, 1874, Thomas H. Merritt, as administra- 
tor upon the estate of Wade H. Merritt, deceased, brought 
complaint against the Cotton States Life Insurance Company, 
for $10,000 00, alleged to be due ona policy of insurance 
covering the life of said deceased. The declaration also con- 
tained a count for $4,000 00, it being four-tenths of the face 
of said policy, under a stipulation contained therein, four an- 
nual premiums only having been paid. A count for twenty- 
five per cent. damages, and fur $1,000 00 counsel fees, was 
also added alleging that the payment was in bad faith. 

The action was brought in the county of Sumter where the 
defendant had an agent at the time the policy was issued. 
The principal office of the company was in Bibb county. Re- 
lying on these facts, the defendant filed a plea to the jurisdic- 
tion. The issue thus formed was submitted to the court with- 
out the intervention of a jury. The plea was overruled and 
the defendant excepted. 

The defendant further pleaded that the defendant died by 
his own hand. Also, that if anything was due on the policy, 
it was $2,734 42, it being four-tenths of the sum insured, 
with a dividend added, deducting the amount due by deceased 
to defendant. Other pleas were also filed, not material here. 

The evidence for the plaintiff made the following case : 

Wade H. Merritt died on January 20th, 1874. The policy 
was, in substance, as follows: 

It bears date the 20th day of December, 1869 ; is numbered 
six hundred and seventy-two, and purports to have been made 
in consideration of representations made in the application 
therefor, and an annual premium of $576 30 to be paid on or 
before the 20th day of December, for ten years next succeed- 
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ing the date of the policy, or during its continuance, pre- 
miums to be paid by an annual loan of $288 00, and a cash — 
premium (annual) of $288 30, on the 20th day of December, 
subject to the conditions thereinafter named. 

The policy agrees to pay, if it shall not be previously ter- 
minated, $10,000 00 (the balance of the years’ premiums, 
if any, and all other notes or credits for premiums there- 
on, and other indebtedness of the insured to the company 
being first deducted,) to the insured or his executors, admin- 
istrator or assigns, on the 20th day of December, 1919, or if 
the insured should die previously thereto, then within sixty 
days after due proof of his death is received by the company : 
provided, always, that this policy is issued by this company, 
and accepted by the insured, on the following express condi- 
tions: 

If the premiums due are not paid as stipulated; if the 
interest due on one note or credit for premium is not paid 
annually in advance; if the insured should die by his own 
hand; if the declarations or any of the statements made in 
the application for this policy are fraudulent or untrue, then, 
and in each of these several cases, this policy shall terminate 
and become void and of no effect, and all premiums paid, and 
all interest in the funds of the company, shall be forfeited. 
But if, however, this policy shall be terminated by the non- 
payment of premiums and for no other cause, after two years’ 
premiums shall have been paid this policy shall still be valid 
for as many tenth parts of the sum insured as there shall 
have been premiums paid. The policy was not to take effect 
until it was countersigned by George F. Fry, agent at Ameri- 
cus. Fry countersigned 22d day of December, 1869. 

Tt was conceded that the insured had paid four annual pre- 
miums previous to his death. 

On February 20th, 1874, the secretary of the defendant 
wrote to the plaintiff as follows: “ Yours of the 17th in- 
stant, informing me of the death of your brother, Wade H. 
Merritt, is at hand. The premium due December 20th, 1873, 
was not paid, the policy was not in force from that date; even 

VOL. Lv. 8. 
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though payment had been made, the manner of his death 
would have rendered it void.” 

Reasonable fees, on the basis of a recovery of $10,000 00 
were shown to be $1,000 00; on the basis of a recovery of 
$4,000 00, $500 00. 

Here the plaintiff rested his case. 

The defendant moved for a non-suit on the following 
grounds : 

Ist. Because the plaintiff had failed to show that he was 
the administrator of Wade H. Merritt, deceased. 

2d. Because he had failed to show any proof of death, as 
required by the policy, or refusal to pay, as required by law. 

3d. Because the defendant was not liable to suit until the 
expiration of sixty days from proof of death, whilst this ac- 
tion was brought within thirty-three days after the so-called 
refusal. 

The motion was overruled, and the defendant excepted. 

Much evidence was introduced by the defendant tending to 
show that the insured died by his own hand. ‘This was re- 
plied to by the plaintiff by proof to show the insanity of the 
insured at the time of his death. 

The court charged the jury, amongst other things, as fol- 
lows: 

ist. “By the terms of the policy, if Merritt continued to 
pay the premiums for ten years, he was entitled, at the end of 
ten years, to a paid up policy for $10,000 00, payable in 1919, 
or at his death if he should die sooner. This contract of in- 
surance is subject to certain conditions, one of which, among 
others, is, that if the insured died by his own hand, or, in the 
language of the Code, committed suicide, then the policy of 
insurance is void. It is stipulated in the policy that if two 
premiums are paid the whole policy is not avoided by the 
non-payment of other premiums, but the insured is entitled 
to as many tenths of the ten thousand as he has paid annual 
premiums. In other words, after the payment of two prem- 
iums and a failure to pay more, he is entitled to a paid up 
policy for as many tenths as he had paid premiums. But he 
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is not released from the other conditions and limitations of 
the policy. The view of the plaintiff’s counsel that he gets 
a paid up policy subject to no conditions or limitations is erro- 
neous. If he should get a paid up policy he is as much 
bound by the conditions of the original policy as if he had 
not forfeited a right to the remainder. The company is largely 
interested in the continuance of the life of the insured, and if 
he should commit suicide after being entitled to a paid up pol- 
icy for the whole or a fractional part thereof, the original policy 
is void and the company is not liable. 

2d. “Ifthecompany agreed with Merritt to let him have thirty 
days within which to pay, after the time when the premiumg 
were due, and he died, except by his own hand, within thirty 
days’ time, the company is liable for the whole $10,000 00; 
if he died after the thirty days the compaiy is not liable for 
the whole amount. In this case the premium was due on the 
20th day of December, 1875, and it was agreed that Merritt 
died on the 20th day of January, 1874, the thiriy days ex- 
pired cither at noon or midnight (it is immaterial which) of 
the 19th of January, 1874, and if he did not pay the prem- 
ium for 1873 by noon or midnight of the 19th of January, 
1874, the policy is void except as to the tenths he did pay. 
If Merritt paid four annual premiums and died, except by 
his own hand, after a failure to pay a premium past due, then 
his estate is entitled to recover four-tenths of the $10,000 00 
after deducting the amount Merritt is due the company. And 
if entitled to recover, also to recover not more than twenty- 
five per cent. damages and reasonable attorney’s fee, if the 
refusal and delay to pay is in bad faith. If the refusal to pay 
was because they did not honestly believe they were liable, 
then there is no bad faith and the damage and attorney’s fee 
are not recoverable; but if the refusal to pay proceeded solely 
from a disposition to avoid a just claim, then the damages and 
attorney’s fee are recoverable. 

3d. “If the insured came to his death by his own hands, 
then the whole policy is void, as well as the amount paid, say 
four-tenths, as for the $10,000 00, and the company is not 
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liable at all. A deranged man can take his own life so as to 
avoid a policy. There are different grades of derangement, 
and if Merritt had mind enough to know what he was doing, 
and intended to take his own life, and did so in pursuance of 
that intention, then the policy is void, and the company is 
not liable. But if his mind was so far gone that he was be- 
reft entirely of reason, and in such a state of imbecility that 
he did not know what he was doing when he took his own 
life, then it cannot be said that he intended to take his life, 
and the policy, at least to the extent of four-tenths, is not 
void, and the company is liable, as stated before. The law 
presumes, when a man dies, that he dies a natural death, and 
it is incumbent on the company to show that he took his own 
life. If Merritt made false statements in his application for 
a policy as to previous derangement, the policy is void. It 
is for you to say how much credit you will attach to his state- 
ment to that effect, as contained in his memorandum book, if 
he was actually deranged at the time the statements in the 
book were made.” 

The jury found for the plaintiff $2,734 52, twenty-five per 
cent. damages, and $1,000 00 attorney’s fee. 

The defendant moved for a new trial upon the following, 
among other grounds : 

Ist. Because the court erred in finding in favor of the ju- 
risdiction of the superior court of Sumter county. 

2d. Because the court erred in overruling the motion for a 
non-suit upon each of the grounds stated. 

3d. Because the court erred in charging as set forth in the 
3d subdivision of his charge. 

4th. Because the verdict was contrary to the charge of the 
court. 

5th. Because the verdict was contrary to the law and the 
evidence. 

The court ordered a new trial upon the ground that the 
jury found contrary to his charge, and because the verdict was 
contrary to the law and the evidence. 

To this ruling the plaintiff excepted. 
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The facts as to the objection to the time when the motion 
for a new trial was made, are reported in the decision. 


S. C. Exam; Hawkins & Hawkgrys, for plaintiff in 
error. 


Cook & Crisp, for defendant. 


WarNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on a life insurance policy. On the trial of the case, 
the jury, under the charge of the court, found a verdict in 
favor of the plaintiff for $2,734 52, with twenty-five per cent. 
damages on that amount, and $1,000 00 for attorney’s fee. A 
motion was made for a new trial on the several grounds stated 
therein, which was granted by the court on eight of the 
grounds taken in the motion, and the defendant insists that 
the court should have granted the new trial on several other 
grounds stated in the motion, which the court overruled. 

1. When the motion for a new trial came on to be heard, 
the plaintiff made a motion to dismiss it, on the ground that 
the motion for a new trial was not made at the term of the 
court at which the trial was had, but was made in vacation. 
It appears from the record that at the term of the court at 
which the trial was had, the following order was passed : 
“Upon consent of counsel in open court, ordered that defend- 
ant’s counsel have ten days from the adjournment of this 
court to make out, perfect, and have filed in the clerk’s office, 
an application for a new trial with original brief of evidence 
ordered to be filed. Such motion to be heard at chambers by 
the judge, as if in term, within twenty days, with the right of 
exceptions to both parties. Plaintiff also has the same time 
and terms, with like right of exceptions.” The court adjourned 
on the 26th day of January, 1875. On the Ist day of Feb- 
ruary thereafter, the judge, at chambers, granted a rule nisi for 
a new trial, and suspended the verdict and judgment until 
further order, and set the case for a hearing on the 5th of 
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February. On the 2d of February the plaintiff acknowledged 
service on the defendant’s motion for a new trial with a pro- 
test that a motion for a new trial and supersedeas could not 
be made, filed, and ordered in vacation, and agreed to a brief 
of the evidence with a similar protest. The judge overruled 
the motion to dismiss the motion for a new trial, and the 
plaintiff excepted, and assigned the same as error. There being 
only two judges presiding, and being divided in opinion as to 
the plaintiff’s motion to dismiss the defendant’s motion for a 
new trial, the judgment of the court below on the question of 
dismissal stands affirmed. 

2. There was no error in the ruling of the court at the 
trial as to its jurisdiction of the defendant in the county of 
Sumter under the evidence in the record, as provided by the 
3408th and 3409th sections of the Code. The constitutional 
power of the general assembly to enact these two sections of 
the Code, was recognized and settled by this court in Davis 
vs. The Central Railroad and Banking Company, 17 Georgia 
Reports, 323. 

3. There was no error in overruling the defendant’s motion 
for a non-suit on either of the three grounds taken in the mo- 
tion therefor. There being no plea of ne wnques administra- 
tor, the plaintiff was not required to prove that he was ad- 
ministrator at the trial. 

4. The absolute refusal of the defendant to pay, was a waiver 
of the preliminaries required by the policy as to time of pay- 
ment: Code, section 28138. The manner and circumstances 
of the death of the insured under the evidence, was a ques- 
tion to be submitted to the jury. 

5. There was no error in the charge of the court that if 
the plaintiff had obtained a paid up policy, he was as much 
bound by the terms and conditions of the original policy, as 
if he had not forfeited his right to the remainder of the pol- 
icy. ; 
6. If the insured died by his own hand, then the policy is 
void, unless it be clearly shown that at the time the act was 
done, his mental condition was such as to render him incapa- 
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ble of distinguishing right from wrong to such an extent as 
to render him legally and morally irresponsible for his acts, 
and conduct. The fact that the insured committed suicide is 
not of itself evidence of insanity. 

7. In view of the evidence contained in the record, and of 
the law applicable thereto, we will not interfere to control the 
discretion of the court in granting a new trial in this case, 
the more especially as there is no evidence which would have 
authorized the jury to find twenty-five per cent. damages on 
the amount recovered, and $1,000 00 for attorney’s fees on 
the ground that the refusal of the defendant to pay the plain- 
tiff’s claim was in bad faith, as provided by the 2850th sec- 
tion of the Code. 

Let the judgment of the court below be affirmed. 


WiuuiaM H. Hueues, plaintiff in error, vs. THe PrepMoNT 
AND ARLINGTON Lire INsuRANCE ComPANY, defendant 
in error. 


A life policy with participation in profits, contained this stipulation : “If after 
the regular payment of not less than two annual premiums, an ordinary life 
policy should cease by the non-payment of premiums, then, upon written 
application.of the insured within thirty days from the time of such ceasing 
(exclusive of thirty days grace,) a new policy will be issued for the amount 
of cash premiums in even hundreds of dollars received by said company ;” 
five regular payments were made, partly in cash and partly in notes; the 
cash amounted to $706 50 being more than the amount of two annual pre- 
miums; there was due on notes $568 50. 

eld, that on a bill for specific performance, the complainant is entitled to a 
paid up policy for $700 oo, 


Insurance. Policy. Before Judge JAMES JoHNSON. Mus- 
cogee Superior Court. November Term, 1874. 


Reported in the decision. 
R. J. Moses, for plaintiff in error. 


Ingram & CRAWFORD, for defendant. 
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Jackson, Judge. 


The complainant insured his life with defendant for the 
sum of $5,000 00 at an annual premium of $235 54, one half 
eash and the other half by a loan from the company to the 
assured at six per cent. per annum. The policy was a par- 
ticipating one, that is, the assured participated in profits earned 
by the company. Six regular premiums were paid, one- 
half cash and the other half in notes; and the interest on the 
notes was paid ; $706 50 was paid in cash, and the assured 
owed the company, after deducting profits, $568 50. The pol- 
icy contained the following stipulation: “If after the regular 
payment of not less than two annual premiums, an ordinary 
life policy should cease by the non-payment of premiums, 
then upon written application of the assured within thirty 
days from the time of such ceasing (exclusive of thirty days 
grace,)a new policy will be issued for the amount of cash 
premiums in even hundreds of dollars received by said com- 
pany.” Complainant filed his bill for specific performance, 
alleging that he had paid $707 00 cash premiums, and had 
made his application for a paid up policy in time, and praying 
a decree that defendant be compelled to issue the paid up policy 
to him for the use, ete., for $700 00. Defendant answered the 
bill, and alleged that they had refused because complainant 
owed them $568 50, on notes due after deducting profits, and 
that he should pay them up and then receive his paid up pol- 
icy for the sum of $1,200 00, the even hundred of all the cash 
paid and due them by the unpaid notes. One of the notes 
was put in evidence, which pledges the policy for its payment, 
and all were alike. The parties agreed that the court should 
charge on the above facts whether complainant was entitled 
to decree or defendant. The court charged for defendant, the 
jury found generally for defendant, and the decree was ren- 
dered accordingly, and the complainant excepted. 

The issue is, had the complainant complied with the terms 
of the policy so as to entitle him to a decree for a paid up 
policy of $700 00, or must he have paid up $568 00 more 
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before he made his application or brought his bill for specific 
performance, and should he have alleged that the notes were 
all paid in cash and prayed for a paid up policy of $1,200 00? 

The condition precedent is “the regular payment of two 
annual premiums.” Well, two annual premiums were regu- 
larly paid according to the terms agreed upon by the parties ; 
and although all of these two first premiums was not paid in 
cash, yet in the five years that the payments were regularly 
made, upwards of $700 00 cash was paid, and it was part of 
the contract that notes for half the premium would be a good 
payment to bind the company, and therefore would be “ reg- 
ular,” wé think, in the sense of the contract. 

If these two first annual payments were regular, what, then, 
does the company agree to do? They stipulate, on that condi- 
tion, to issue “a new policy” “ for the amount of cash prem- 
iums in even hundreds of dollars received by said company.” 

The proof is, that in this case $700 50 were received in 
cash by the company, and the interest on the notes all paid. 
This entitled the complainant to his paid up policy for even 
$700 00. The company expressed a willingness in their an- 
swer to give a paid up policy of $1,200 00, if the complain- 
ant would pay up $568 50 more, which is the sum due on the 
notes after deducting profits made. We cannot see how, un- 
der the words of this contract, this can be rightfully demanded. 
So many hundred dollars in cash have been paid, two regular 
annual payments, and more than two, have been made, and 
the contract is that the company will give a paid up policy for 
the even hundreds of dollars of the cash actually paid. The 
cash is $706 50 actually paid; the even hundreds of that sum 
is $700 00, and that is by the contract the paid up policy to 
which complainant is entitled. 

If the sum of $568 50 were paid, as the company demands, 
the paid up policy would be increased to $1,200 00; and it 
would not make a great deal of difference. True, the company 
would be realizing interest on $568 50 until the death of the 
insured ; but it should be borne in mind that the participation 
in the profits to which, on the termination of the contract, the 
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complainant would be entitled, would probably largely ex- 
ceed this interest. If this contract terminates the policy law- 
fully on the failure to pay the premium after two regular an- 
uual payments, and if the company be held to be entitled to 
the interest on the notes, we do not see why the insured may 
not set-off the share of profits to which he would be entiled 
under his paid up policy. 

In other words, we think the complainant in equity en- 
titled either to a paid up policy of $1,200 00, from which 
$568 50, with interest, should be deducted at the time of pay- 
ment, the death of the insured, and to which should be added 
his share of the profits up to the same period, or to a paid up 
policy for $700 00, and the notes to be canceled; and the 
latter is so much the easier and simpler mode of settling the 
controversy, and it avoids so entirely all uncertainty and in- 
tricate calculation, that we think it the better conclusion. It 
is the letter of the contract, and its reason and spirit seem to 
accord with its letter. We find no case in the books exactly 
analogous to this. A recent decision in the case of Clinton 
O. Dutcher and Annie C., his wife, vs. Brooklyn Life Insu- 
rance Company, of the circuit court of the United States, for 
the eastern district of Missouri, approaches it. There a ten 
year non-forfeiture policy, with participation in profits, pro- 
vided that in case of non-payment of any premium, or any 
note given in part payment, “ whatever balance due, less divi- 
dends there may be at the time of the death of the assured, 
will be deducted from the tenths assured.” The dividends 
were to be applied towards payment of the notes. A paid 
up policy was to be issued for as many tenths as there had 
been annual premiums paid in cash. The policy was for 
$10,000 00. Four annual payments in cash and notes were 
made. A bill for specific performance was filed, claiming a 
paid up policy for $4,000 00. It was held that complainants 
were entitled to it, and that the notes, with accrued interest, 
less dividends, were a lien upon the policy, to be deducted 
when it became due. There the court ruled, the circuit and dis- 
trict judge both presiding, that the notes are payment as well 
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as the cash, and that participation in profits continued to the 
death, and the notes, with interest, less profits, were a lien on 
the paid up policy for $4,000 00, and it was so decreed. The 
language of the policy at bar is somewhat different, and we 
prefer to simplify the rule, and carry out the letter of this 
contract, and give complainants a decree for a paid up policy 
of $700 00: Insurance Law Journal, November 1875, 812. 
Our own court has had this subject before it once, in the case 
of Moses vs. Brooklyn Life Insurance Company, 50 Georgia, 
196, the defendant being the same company, perhaps, as that 
in the case cited above, but the policy dissimilar. There this 
court ruled that the complainant was not entitled to a specific 
performance; but the case is different from this, in this, that 
the sum total of cash paid there did not equal two annual 
premiums, while here it largely exceeds two annual premi- 
ums. Besides, in that case the party was entitled to “as 
many tenths of the amount originally insured as there have 
been annual premiums paid in eash,” in the case here the 
language is, “ for the amount of cash premiums,” meaning, it 
seems, whether paid annually in cash or not. The policy 
here, too, only requires as a condition precedent, “the regular 
payment of two annual premiums.” Certainly the payment 
is regular, if it is made just as the company contracted to re- 
ceive it. We have reflected upon the case long, and consid- 
ered it with much deliberation, and construe this contract. to 
be an agreement to furnish a paid up policy for as much cash 
as the company have received from complainant, less the odd 
sum over even hundreds of dollars, and reverse the judgment 
of the court below. 
Judgment reversed. 
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GILBERT C. CARMICHAEL, plaintiff in error, vs. GREER, 
LAKE & ComMPANY, defendants in error. 


1. A letter saying that the writer is interested in a firm, and requesting his 
correspondent to sell goods to the firm on time, is evidence to charge the 
writer, as a member of the firm, for all goods so sold and delivered on the 
faith of the letter, until notice of dissolution. 

. A retiring partner, to protect himself against responsibility for future pur- 
chases by the partnership from a house with whom the partnership has 
dealt on credit, must give notice of his retirement, and the burthen of 
proving notice is on him. 

. Credit extended to a firm on the faith of representations by a person that 
he is interested in the same, will create a debt against him as a partner. 

. The letter relied on in the present case imports, on its face, interest as a 
partner, and not liability as a guarantor. 

. Representations, not admissions, are the main elements in this case; and 
refusal to give in charge the law of admissions does not constitute material 
error. 

. To constitute one a partner as to third persons, it is only necessary that he 
should hold himself out as such to those trusting the partnership; it is not 
necessary that he should, in fact, be interested in profits and losses. 

. Where the question is as to the liability of the defendant, as a partner, 
growing out of credit given on the faith of his representations that he was 
interested in the firm, it is not error to repel evidence that another member 
of the firm, in the absence of the former and without his consent, used and 
signed the firm name in other transactions. 

. The verdict is not contrary to law, or to evidence, or to the charge of the 


court. 


Partnership. Evidence. Notice. Guaranty. Charge of 
Court. Newtrial. Before Judge CLark. Macon Superior 
Court. December Term, 1874. 


Reported in the opinion. 
Loyp & Goon, by brief, for plaintiff in error. 
No appearance for defendants. 


BLECKLEY, Judge. 


This action was complaint for the balance on account for 
goods sold to J. R. Martin & Company, at various times 
from November 20th, 1871, to December 24th, 1872. Car- 
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michael was sued with Martin as a member of the firm. He 
pleaded various pleas, among them, that he was not a mem- 
ber of said firm, and never was, and that he gave the plain- 
tiffs notice of that fact in October, 1872. 

The main foundation of the plaintiffs’ case was a letter from 
Carmichael to them, dated September 23d, 1871, with these 
contents: “ Mr. J. R. Martin has commenced a small busi- 
ness in his line of confectioneries, fruits, etc. I have taken 
an interest with him to help him to start. He is every way 
worthy—just asked me to introduce him to some house in Sa- 
vannah in your line. I suggested that he could do as well 
with you or Walker. If you have them, send him a barrel 
of nice apples, one to two hundred oranges, the same bananas. 
Ship to J. R. Martin & Company, Montezuma. I will see 
that the bills are paid promptly.” There was evidence tend- 
ing to show that all the goods contained in the bills sued upon 
were sent on the faith of this letter; all the transactions, 
amounting to over $1,700 00, and the payments received 
from time to time being in fhe aggregate $1,245 00, leaving a 
balance still due of $461 00. Certain admissions of Carmi- 
chael were in evidence, made in January, 1873, to the effect 
that he was a partner up to June or July, 1872, coupled with 
the assertion by him that the firm was then dissolved, and 
that he had given notice of the dissolution to the plaintiffs by 
letter. He, in his own testimony, denied that he ever was a 
member of the firm. He also testified that he instructed his 
book-keeper to give notice of this fact to the plaintiffs; and 
the book keeper testified that he gave such notice to one of 
the plaintiffs, on the 8th of October, 1872, and stated to him 
distinctly that Carmichael would not be liable for any goods 
purchased by Martin. One of the plaintiffs testified that the 
letter which Carmichael alleged was sent, giving notice of 
dissolution, was never received; and the one to whom the 
book-keeper stated he gave notice, denied the fact, and testi- 
fied that the notice given was that Carmichael intended to 
withdraw from the firm, but no statement that he had with- 
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drawn, or was not a member, ever reached him until after all 
the account was created. 

1, 2, 3. The court, in charging the jury, laid down as law, 
substantially, the propositions contained in the first three head- 
notes to this opinion, all of which we indorse as correct. 

4, The court refused to charge, on the request of Carmi- 
chael’s counsel, that the letter herein before quoted was not 
proof of a partnership, but amounted only to a guaranty. This 
refusal was, also, correct. 

5. The court refused to charge, on the like request, the 
usual disparaging rule of law as to the slight worth of ad- 
missions, and the ordinary cautionary admonition as to receiv- 
ing them. The great strength of this case lies in the repre- 
sentations made in Carmichael’s letter as to his being inter- 
ested with Martin; and these common places touching admis- 
sions are not applicable to that document. The request of the 
counsel seems to mix the contents of the letter with what may 
have been said orally, and on that account is objectionable. 
Besides, if the request was legal throughout, the refusal to 
give it in charge is not of such importance, under all the facts 
of this case, as to amount to material error. After all the 
discount to which admissions are subject, there is still quite 
enough force left in the evidence to warrant the verdict. 

6. The defendant requested a charge to the effect that a 
joint interest in the profits and losses was requisite to consti- 
tute a partnership, and this was refused. Rightfully, no 
doubt, for, in facing the representations contained in his let- 
ter, on the faith of which credit was extended to the firm, the 
defendant is not looking inward towards his associate, but 
ontward towards a creditor who has been induced to act by 
the defendant’s assumed status, whether it be his real one or 
not. In such circumstances, it is altogether immaterial what 
may be his relation to profits and losses. ‘The question is, 
shall he abide by the relation which he has voluntarily assum- 
ed towards his creditor ? 

7. It is complained that the court repelled testimony offer- 
ed to show that Martin, during Carmichael’s absence, and 
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without his knowledge or consent, signed and used the firm 
name in other transactions. Surely this was not error. There 
was no evidence of knowledge on the part of the plaintiffs to 
make such testimony relevant. 

8. The last ground of the motion for new trial is, that the 
verdict is contrary to law, to evidence and to the charge of 
the court. 

These points of conflict seem to us altogether imaginary. 
The verdict harmonizes very well with all three. In fact, it 
is just such a verdict as we like to see in such a case. 

Judgment affirmed. 





Mary Cooper, plaintiff in error, vs. Danie. Hurr, de- 
fendant in error. 


Where, upon the trial of a claim case, the plaintiff offered in evidence the ex- 
ecution under which he levy purported tou have been made, having thereon 
the following entry: 


“This execution issued in lieu of lost original, April 29th, 1873. 
(Signed) “JESSE J. BRADFORD, Clerk S.C. AL. C.” 


Objection to its admissibility was properly overruled, Such entry, without 
more, did not affect the validity, which it otherwise appeared to have, as 
an original execution, 


Executions. Evidence. Before Judge JAMES JOHNSON. 
Muscogee Superior Court. November Term, 1874. 


Reported in the decision. 


Russet & Russet; B. A. THornton, for plaintiff in 
error. 


IneramM & CRAWFORD, for defendant. 


Warner, Chief Justice. 


This was a claim case, and on the trial thereof, the jury, 
under the charge of the court, found the property levied on 
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subject to the plaintiff’s execution. The case comes before us 
on a bill of exceptions to the rulings of the court in the pro- 
gress of the trial. It appears from the record, that the exe- 
cution offered in evidence by the plaintiff, had upon it the 
following entry: 


“This execution issued in lieu of lost original. April 29th, 
1873. (Signed) JESSE J. BRADFORD, 
“Clerk 8S. C. M. C.” 


The claimant objected to the introduction of the execution 
in evidence; the court overruled the objection and allowed it 
to be read, and that is the only error insisted on here to the 
ruling of the court. The execution on its face appears to have 
been issued as an original execution to enforce the judgment 
therein recited, and which was issued from the county court, 
and dated on the 4th day of August, 1867. What authority of 
law the clerk of the superior court had for making the entry 
upon it on the 29th day of April, 1873, that it was issued in 
lieu of lost original, and thereby convert an original execu- 
tion into an alias execution, we are not advised. In no legal 
aspect of the case was that entry, without more, competent 
evidence to impeach or invalidate the original execution which 
had been levied on the property claimed, and the court did 
not err in overruling the claimant’s objections to the execu- 
tion because of the clerk’s entry upon it, and in allowing it 
to be read in evidence to the jury. 

Let the judgment of the court below be affirmed. 


S. P. Smira, Son & Broruer, plaintiffs in error, vs. Smrp- 
son Foucue et al., defendants in error. 


1. Where the plaintiff in error presents his bill of exceptions to the judge of 
the superior court with the certificate thereto erroneously dated, and re- 
quests the judge to alter the said date, but does not see that it is altered cor- 
rectly by him, and his case is about to be dismissed by this court because of 
such uncorrected date, and he voluntarily withdraws it, and then files a bill 
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for a new trial and injunction predicated upon such mistake, the said bill 
of exceptions having been within the reach of the diligence of said plain- 
tiff for months, and no effort having been made by him to see that it was 
correctly dated, or to correct the mistake: 

Held, that even if his original case so withdrawn had merit in it, a court of 
equity will not relieve against such mistake coupled with such laches. 

. Where the owner of land sells it to another and takes bond for titles 
thereto, and the vendee fails to pay but acknowledges the vendor as land- 
lord and rents the land from him with lien upon the crop, and the vendee 
fails to pay the rent note and a distress warrant is levied on the crop, and 
the same sold and the money brought into court, and the fund is claimed 
by factors’ or merchants’ liens for advances younger than the lien of the 
rent: 

Held, that the landlord’s or vendor’s lien for rent will take the fund in prefer- 
ence to the junior liens for advances, though the parties advancing to the 
tenant had no knowledge or notice of the rent lien—their liens arising after 
the failure to pay note for purchase money at maturity, 


Equity. Practice in the Supreme Court. Landlord and 
tenant. Factors’ lien. Before Judge UNDERWoop. Floyd 
county. At Chambers. November 18, 1875. 


In September, 1873, Simpson Fouche sold a certain tract 
of land to Felix G. Sheats, giving his bond conditioned to 
make a title thereto on the payment of the purchase money. 
The first payment, $1,500 00, became due on January Ist, 
1874. On February 2d, 1874, Sheats entered into the follow- 
ing agreement: ‘ Whereas, I have been unable to meet said 
first payment, now, therefore, in consideration of the use and 
occupation of said land, and for the rent thereof for the pres- 
ent year, I promise to pay said S. Fouche the sum of $525 00, 
to become due on the Ist day of November, 1874.” Having 
failed to pay the rent, a distress warrant was levied on the 
crops grown on the land during the year 1874, the same sold 
and the money brought into court for distribution. This fund 
was claimed by Smith, Son & Brother, under certain factors’ 
liens executed by Sheats, in the year 1874, after the date of 
the aforesaid rent contract, for advances made to him during 
that year with which to make his crops. On January 16th, 
1875, the court awarded the fund to the distress warrant. 


Smith, Son & Brother excepted and carried the cause to the 
VOL. LV. 9. 





122 SUPREME COURT OF GEORGIA. 
Jones vs, The Mobile and Girard Railroad Company. 





July term, 1875, of the supreme court. When the case was 
there called, the writ of error was withdrawn. They then 
filed their bill for a new trial .nd for the writ of injunction, 
alleging that they presented their bill of exceptions in the 
former case to the judge of the superior court with the cer- 
tificate thereto erroneously dated, requesting him when he 
signed the same to alter said date ; that said judge omitted to 
alter said date ; that when the cause was reached in the su- 
preme court a motion to dismiss was made based on a ground 
growing out of such incorrect date, and complainants were 
compelled to withdraw the writ of error to prevent a dismissal 
of the same. A demurrer being filed, the injunction was re- 
fused and the bill dismissed. To this judgment complainants 
excepted and now assign error thereon. ; 


Samira & BRANHAM, for plaintiffs in error. 
Dapney & Foucue, for defendants. 


JACKSON, Judge. 


The opinion of the court in this case fs sufficiently indi- 
cated in the syllabus furnished the reporter. See Seay vs. 
Treadwell, 43 Georgia Reports, 564. This case is distin- 
guishable from Kohn vs. Lovett, 42 Georgia Reports, 179. 

Judgment affirmed. 


W. H. Jones, assignee, plaintiff in error, vs. THE MosiLe 
AND GIRARD RaILRoap ComPANy, defendant in error. 


‘When there was some testimony before the jury sustaining the plaintiff’s case, 
the order allowing a non-suit was error, even though such evidence would 
have been excluded as inadmissible had it been objected to, 


Non-suit. Evidence. Practice in the Superior Court. Be- 
fore Judge J AMES JOHNSON. Muscogee Superior Court. May 
Term, 1875. 
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Reported in the decision. 


THorNtTON & Grimes, for plaintiff in error. 


PeaBopy & BRANNON, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover compensation for work and labor performed 
in the construction of defendant’s road. There was much evi- 
dence introduced on the part of the plaintiff, without objec- 
tion, as to the terms of the contract under which the work 
was to be done by the plaintiff, as well as to the mode of pay- 
ment therefor. The original contract in writing between the 
parties was not offered in evidence by the plaintiff, but he was 
allowed to prove that he had done the work and the value 
thereof, and that he agreed to receive in payment therefor the 
stock notes of the citizens of Pike county, Alabama, who had 
subscribed for stock in defendant’s road, and which were pay- 
able to the defendant. The plaintiff stated that he had re- 
ceived from the agents of defendant stock notes on the people 
of Pike county to the amount of $11,950 00, but that the 
same were insolvent and not collectable; that when he agreed 
to take the notes for the work, the defendant promised to 
guaranty the payment thereof, and that on the faith of that 
guaranty the work was done. The plaintiff had a settlement 
with defendant’s treasurer and superintendent on the 22d of | 
January, 1862, and receipted to them for the notes on the 
people of Pike county, which he had previously received from 
defendant, amounting to $11,950 00, as before mentioned, in 
which receipt it was stated “ the solvency of said notes being 
guaranted by the Mobile and Girard Railroad Company.” 
This receipt was written by the treasurer on the books of the 
company, and signed by the plaintiff. The insolvency of the 
makers of the notes was proved. After the plaintiff had 
closed his evidence the defendant made a motion for a non- 
suit, which was granted by the court, and the plaintiff ex- 
cepted. . 
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The main question in the case was whether the defend- 
ant had guaranted the solvency of the notes which the plain- 
tiff had received on the people of Pike county in payment 
for his work on its road ; that the plaintiff had done the work 
on defendant’s road, and that the makers of the notes were 
insolvent, was clearly proven by the evidence. The mo- 
tion for a non-suit was in the nature of a demurrer to the 
plaintiff’s evidence; that is to say, admitting everything that 
the plaintiff had proved to be true, under the law, he was not 
entitled to recover. In our judgment, inasmuch as the evi- 
dence showed that the plaintiff had done the work on the de- 
fendant’s road, and it had received the benefit of that work, 
that the notes paid him therefor were on persons who were 
insolvent, and there being some evidence, at least, that the 
defendant had guaranted the solvency of the notes by the 
acts of its officers and agents in accepting the plaintiff’s re- 
ceipt with that statement on it, and entering the same on the 
books of the company, the court erred in non-suiting the 
plaintiff’s case. Whether the plaintiff, in his written con- 
tract, bound himself to do the work on defendant’s road, and 
receive in payment therefor the stock notes of the people of 
Pike county, without any guaranty as to the solvency of the 
makers thereof by the defendant, was not a question before 
the court, because that written contract was not offered in 
evidence, The plaintiff’s evidence was admitted without ob- 
jection, so far as the record shows, and our judgment is based 
alone upon that evidence. 

Let the judgment of the court below be reversed. 





WitiiAM Frvcu, plaintiff in error, vs. MAry A. CREECH 
et al., defendants in error. 


An administrator, though a creditor of intestate, is a competent witness to 
show by debts of the estate other than his own, the necessity to sell land, 
and to show his acts and the state of his account since the administration, 
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but not to prove any debt due to him from the intestate arising from a part- 
nership between them, or otherwise. 


Administrators and executors. Witness. Before Judge 
Tompkins. Richmond Superior Court. April Term, 1875. 


Reported in the opinion. 


Frank H. MILLER, for plaintiff in error. 


Barnes & Cummine, by W. W. Montcomery, for de- 
fendants. 


JACKSON, Judge. 


The bill of exceptions and record in this case are not as clear 
as they should be. We gather from them, however, that the 
administrator, Finch, applied for leave to sell the lands of his 
intestate to pay debts, and was offered as a witness to show 
the necessity of the sale, the heirs-at-law objecting thereto. 
He was objected to as a witness on the ground that he was 
himself a creditor, and the objection was sustained. If he 
was the only creditor, we think he could not testify as to his 
own debt, nor to show any contract between him and intes- 
tate, arising out of a partnership or otherwise; but if it was 
necessary to sell the lands to pay debts other than his own, 
and he was offered to prove those debts, he was competent. 
The administrator is a competent witness though the other 
party be not competent: Jackson vs. Jackson, 40 Georgia, 150; 
McIntyre vs. Meldrim, 40 Ibid., 490; because he is within 
the terms of the statute; and it is upon the principle that he 
does not antagonize but represents the deceased. But when 
he does antagonize the deceased and becomes the opposite 
party in interest, then, and so far as that interest is involved, 
he becomes incompetent, because he comes at once within the 
reason of the exception which excludes the other side of the 
contract or cause of action to deceased. Gathering from this 
record that he is not the only creditor of the intestate, but that 
he was offered to show debts owing by the estate other than 
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his own, we hold that he was competent to prove those debts, 
and to prove the general state of the account as administrator, 
his actings and doings since his qualification ; but not to prove 
his own debt against deceased, nor to show the existence or 
correctness, or anything else touching the partnership which 
seems to have existed between him and the intestate; and we 
reverse the judgment on this ground: See 37 Georgia, 118; 
48 Ibid., 147; 38 Ibid., 103; 47 Ibid., 360; 51 Ibid., 600; 
Williams vs. McDowell, 54 Ibid., 222. 
Judgment reversed. 


THE AUGUSTA AND SUMMERVILLE RAILROAD CoMPANY, 
plaintiff in error, vs. JACoB Renz, defendant in error. 


1. Upon the trial of a suit against a street railroad company for an injury sus- 
tained by careless driving over a sharp curve and sudden elevation, it was 
competent to show that the defendant had altered the curve since the acci- 
dent, 

. The standing on the platform of a street railroad car, in the absence of 
notice to the contrary, is not such negligence on the part of the plaintiff as 
to prevent his recovery for damages sustained by reason of the negligent 
conduct of the employees of the railroad company. 

3. Though a cause of action may be defectively set forth, the defect is cured 
by the verdict. 

4. This court is not prepared to hold that the running of street railroad cars 
on Sunday, in cities and the vicinity thereof, is not a work of necessity, as 
contemplated by section 4579 of the Code, and that it is unlawful to run 
the same on such day, 


Railroads. Evidence. Negligence. Pleadings. Verdict. 
£ a) fan) 
Sunday. Before Judge Tompkins. Richmond Superior 
y g k 
Court. April Term, 1875. 


Reported in the decision. 


Frank H. MIL.er, for plaintiff in error. 


H. Cuay Foster, for defendant. 
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WaRneER, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages for injuries sustained by him as a passenger 
whilst being transported on its road, in consequence of the al- 
leged careless, negligent and unskillful management of the 
defendant, its servants and agents, in operating its cars and 
coaches upon its said road, whereby he was thrown from its 
car and his arm broken, to his damage $5,000 00. On the 
trial of the case, the jury found a verdict for the plaintiff for 
the sum of $1,250 00. The defendant made a motion for a 
new trial, on the several grounds therein stated, and also 
made a motion in arrest of judgment, both of which motions 
were overruled, and the defendant excepted. 

It appears from the evidence in the record that there was a 
short, steep curve in the defendant’s road; that in passing it 
the driver of the car put whip to the horses drawing it, so as 
to enable them to surmount the steep curve with the loaded 
car, which was done so suddenly as to throw the plaintiff off 
the platform of the car, where he was standing, breaking hi 
arm. The car was full of passengers, some standing on the 
platform; the plaintiff was standing on the platform of the 
car when the conductor received his fare. 

1. The main question in the case was whether the evidence 
showed that the plaintiff was injured by the carelessness and 
negligence of the defendant in conducting its business as tlie 
carrier of passengers for hire on its road. The defendant 
made several requests of the court to charge the jury, which 
were refused, and instead thereof it charged the jury the law 
applicable to the facts of the case, as contained in the 3033d 
and 3034th sections of the Code. We find no error, in view 
of the evidence contained in the record, in the refusal of the 
court to charge as requested, or in the charge as given. The 
sections of the Code before cited embraced the correct. prin- 
ciples of the law applicable to the facts in the case. There 
was no error in allowing the witnesses to testify that since the 
injury to the plaintiff the defendant. had altered the curve in 

X 
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its road. The alteration was a fact which it was competent 
for the plaintiff to prove for the consideration of the jury, 
subject to be explained by the defendant why the alteration 
was made. 

2. The standing on the platform of a street railroad car, 
drawn by animal power, is not such an exposure to danger by 
a passenger as the standing on the piatform of a railroad car 
drawn by a locomotive operated by the power of steam, the 
more especially, as in this case, when there was no notice given 
not to stand there. 

3. There was no error in overruling the defendant’s motion 
in arrest of judgment. There was a cause of action set forth 
in the plaintiff’s declaration, and though it may have been 
defectively set forth, it was cured by the verdict. 

4, In view of the dependence of the people for travel, in the 
cities where street railroads have been established, by that mode 
of conveyance in going to church, visiting the sick, ete., we are 
not prepared to hold that the running of street railroads in 
cities and the vicinity thereof, where the same have been estab- 
lished, on Sunday, is nota work of necessity, as contemplated 
by the 4579th section of the Code, and that it is unlawful to 
run the same on that day. 

The jury having found in favor of the plaintiff as to the 
question of negligence and carelessness on the part of the de- 
fendant, and as to the fault of the plaintiff, and there being 
no material errors in the rulings of the court as to the law 
applicable to the facts of the case, and there being sufficient 
evidence in the record to sustain the verdict we will not in- 
terfere with the exercise of the discretion of the court in over- 


ruling the motion for a new trial. 
Let the judgment of the court below be affirmed. 
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CHARLES W. GAUSE, plaintiff in error, vs. SamuEL WALK- 
ER, executor, defendant in error. 


1. Though a judgment de bonis testatoris be conclusive of assets against an 
executor in a court of law, yet, on a proper case made, based on equitable 
principles, a court of equity will grant relief against a suit to make such 
executor individually and personally liable thereon. 

2. Where the bill in equity alleges that the assets were ample at the time the 
judgment de donis was rendered, and therefore the executor did not plead 
plene administravit preter, but that the assets, and only assets, which ever 
came to his hands were a life policy and certain lands in Texas, and that 
the life policy was compromised, and an open account paid out of the fund 
realized, by the consent and with the acquiescence of the creditor, and that 
the lands in Texas were, also, by his consent, administered in that state, 
and a sum much less than their estimated value realized therefrom, and the 
answer denies the allegation of acquiescence and consent, and such allega- 
tion is supported by the affidavit of a disinterested person, and the court 
grants an in‘unction restraining a suit at common law against the executor 
individually, this court will not control the discretion of the court below in 


granting the injunction, 


Equity. Injunction. Administrators and executors. Plead- 
ings. Before Judge Barrierr. Baldwin county, At 
Chambers. October 8th, 1875. 


Reported in the opinion. 
WiiuiAmM McKIn ey, for plaintiff in error. 


CrawFrorp & WILLIAMSON, for defendant. 
JACKSON, Judge. 


Gause obtained a judgment de bonis testatoris against Walk- 
er as executor, Walker having filed no plea of plene adminis- 
travit preter, or otherwise. Suit at common law was brought 
on this judgment to charge the executor individually, and 
pending that suit he, the executor, filed a bill of injunction 
praying to enjoin the common law suit on the ground that 
the judgment against him, at law, was conclusive, without 
a resort to equity ; but that it would be inequitable to hold 
him individually bound, because at the time of such suit 
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he held a life policy of $6,000 00 and twelve hundred 
acres of land in Texas, worth: $1,800 00 more, at that time, 
by estimate, and which would have been more than enough 
to pay the entire debts of the testator; that these are all 
the assets which ever came to his hands, and that without 
fault on his part he has realized only about $3,800 00 on 
these assets ; that the plaintiff, Gause, acquiesced in a settlement 
of the life policy, which resulted in the realization of only 
$3,300 00 from that source, and that by the instructions of 
Gause and the other creditors he was empowered to have the 
Texas lands administered there, and which was done, and 
these lands only realized $500 00; that thus the «state, with- 
out fault on his part, is unable to pay debts in full, but that 
he has paid Gause his full share. The answer denied the main 
charges in the bill, but the affidavits supported them. The 
court below granted the injunction, and the case is before us 
for review. The legal question is, will a court of equity grant 
relief after judgment against an executor de bonis testatoris, 
on a good case made? The judgment at law is conclusive of 
assets, and will a court of equity open it; first, in any case, 
and secondly, in the case made by the facts before recited. 

1, The first point was decided by this court in the case of 
Furlow vs. Tillman, 21 Georgia Reports, 150. There the court 
says: “This court has no doubt that such a bill as the pres- 
ent, (the bill then before them,) may be filed after a judgment 
de bonis testatoris, against the administrator or executor. In 
England it would be a more serious question whether it could 
be filed before such a judgment ;” thereby holding that in 
England it could be done after the judgment, and that in this 
state there could not be a doubt about it. It is true, that 
was a bill to marshal assets, but the principle is the same 
here as in that case. 

2. The question then recurs, do the facts here make such a 
bill? Wethink, if true as alleged, that they do. The an- 
swer denies them, but the affidavit supports the main fact of 
acquiescence by Gause in the action of the executor, and we 
think the whole case should be tried by the court on the 
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merits, and the facts found by a jury. At all events, we will not 
control the discretion of the court below in granting the in- 
junction. 

Judgment affirmed. 


Epwarp E. Estes, plaintiff in error, vs. THe Strate oF 
GeEorGIA, defendant in error. 


Where an indictment contains two separate counts for offenses which may be 
properly joined therein, the one for a higher grade, and the other for a low- 
er grade, if of the same nature, connected with, and growing out of the 
same transaction, though the punishment for each grade may be different, 
and upon the trial the jury find a general verdict of guilty, the legal in- 
tendment of such a verdict is to find the defendant guilty of the highest 
grade charged. 


Criminal law. Indictment. Before Judge McCuTcHEn. 
Whitfield Superior Court. April Term, 1875. 


Reported in the decision. 


Jounson & McCamy, for plaintiff in error. 


A. T. HACKETT, solicitor general, for the state. 


WARNER, Chief Justice. 


The defendant was indieted for the cffense of an “assault 
with intent to murder,” and on the trial thereof the jury re- 
turned the following verdict: “We, the jury, find the defend- 
ant guilty, and recommend him to the mercy of the court.” 
There were two counts in the indictment. The first count 
charged the defendant with the offense of an “assault with in- 
tent to murder,” by shooting a loaded pistol at one Henry 
Williams wilfully, feloniously, and of his malice afore- 
thought, with intent him the said Henry Williams to kill 
and murder, The seeond count in the indictment charged 
the defendant with the offense of “shooting at another.” The 
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defendant made a motion in arrest of judgment, on the 
ground that the indictment on which the defendant was tried 
and convicted contained, in separate counts, two separate and 
distinct offenses, requiring different punishments, and the jury 
having found a verdict of guilty generally, it is impossible to 
tell of what they found him guilty. On hearing and consid- 
ering the motion, the court overruled it, and the defendant 
excepted. 

This is not an open question in this court. Where an 
indictment contains two separate counts for offenses which 
may be properly joined therein, the one for a higher grade, 
and the other for a lower grade of an offense of the same na- 
ture, connected with, and growing out of the same transaction, 
though the punishment for each grade of the offense may be 
different, and upon the trial the jury find a general verdict of 
guilty, the legal intendment of such a verdict is to find the 
defendant guilty of the highest grade of the offense charged 
in the indictment: Bullock vs. The State, 10th Georgia Re- 
ports, 47; Dean vs. The State, 43d Ibid., 218. 

Let the judgment of the court below be affirmed. 


M. P. VARNELL, agent, ef al., plaintiffs in error, vs. L. N. 
SPEER, agent, defendant in error. 


1. When the parties are not set out with sufficient certainty to ascertain who 
are the defendants to a suit, no valid judgm nt can be rendered against 


any one, 

2. Asummons of garnishment which requires the agent of a railroad com- 
pany to answer what he owes to the defendant, is not sufficient to found a 
judgment thereon against the company as garnishee. 


Judgments. Parties. Garnishment. Principal and agent. 
Before Judge McCutcHEN. Whitfield Superior Court. April 
Term, 1875. 


Reported in the opinion. 
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Suumate & Wiiiiamson, for plaintiffs in error. 
No appearance for defendant. 
JACKSON, Judge. 


This was a suit brought by L. N. Speer, agent of E. H. 
Speer, against the Missouri, Kansas and Texas Railroad Com- 
panies. and their conneeting lines on to Chattanooga, and the 
East Tennessee, Virginia and Georgia Railroad Company, 
garnishee. The justice court rendered judgment against the 
garnishee for some small amount, and the case came up to the 
superior court by certiorari, and the justice’s judgment was 
affirmed by that court, and thereupon it was brought here by 
bill of exceptions. We think that the certiorari should have 
been sustained on two grounds; first, the parties are too in- 
definite to predicate any valid judgment upon against any- 
body ; and, secondly, the summons of garnishment is issued 
against, and served upon, the agent of the East Tennessee, Vir- 
ginia and Georgia Railroad Company, and requires him to 
answer what he owes, and not what the company owes. In 
the case of VanDyke et al., vs. Besser, 35 Georgia, 173, it is 
expressly ruled that a judgment should be set aside for such 


confusion and uneertainty of parties and pleadings as this 
record discloses. We therefore reverse the judgment below, 
and direct that the certiorari be sustained. 

Judgment reversed. 


TittMAN W. Jounson, plaintiff in error, vs. WESTERN AND 
ATLANTIC RAILROAD CoMPANY, defendant in error. 


Where an employee of a railroad company knowingly uses defective ma- 
chinery, he cannot recover damages for injuries resulting therefrom. 


Railroads. Torts. Before Judge McCuTcHeN. Gordon 
Superior Court. February Term, 1875. 
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W. H. Dasney; W. R. Moore, for plaintiff in error. 
Worrorp & MILNER; Fatn & MILNER, for defendant. 


WARNER, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages for the alleged careless and negligent conduct 
of the defendant’s employees, whereby he was greatly injured, 
by having his leg broken, ete., the plaintiff being also an em- 
ployee of the defendant. On the trial of the case the jury 
found a verdict for the plaintiff for the sum of $2,000 00. 
The defendant made a motion for a new trial, on the ground 
that the verdict was contrary to the evidence, that it was ex- 
cessive, and for error in the refusal of the court to charge the 
jury as requested by defendant. . The court granted the mo- 
tion for a new trial, whereupon the plaintiff excepted. 

It appears from the evidence in the record that the plaintiff 
was in the employ of the defendant as a track hand upon its 
road ; that he, with other employees of the defendant, at the 
time of the alleged injury, were engaged in the transportation 
of themselves and tools to their place of work, on a hand-car. 
When going along to their place of work, on defendant’s 
road, the boss of the squad directed them to stop and take on 
the car three iron rails, and five cross-ties, which was done, 
placing two of the rails on the west side of the car, and one 
on the east side thereof; the cross-ties were put across the 
rails, the car then went forward about one-fourth of a mile, 
and took on another iron rail, which was placed on the east 
side of the car, near the edge, which was worn off and beveled. 
The parties then started off down the road, went about half 
a mile, when they reached Reeves’ crossing; the boss blew 
his whistle for the car to stop, and said, let us get this car off 
the track, the train will soon be passing. Whilst unload- 
ing the car to get it off the track, the iron rail which had 
been placed on the east side of the car rolled off and broke 
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the plaintiff’s leg. The plaintiff alleged, in his declaration, 
as one ground of the defendant’s negligence, that it was using 
an old, frail hand-car, that was nearly worn out, so much so 
that the edges of the platform were worn off to a steep bevel, 
and that said hand-car was in no way suited to the use in- 
tended. The evidence before the jury established the fact 
that the edges of the platform of the car, especially on the 
east side thereof, where the iron rail rolled off on the plain- 
tiff’s leg, was badly worn to a steep bevel. The plaintiff 
testified that he had been at work on the road with that same 
car about six months; that it was an old concern, badly worn 
off at the edges when he went on the road, and continued to 
get worse every day ; that they used the car for hauling cross- 
ties and iron rails all the time, but he could see the car was 
getting worse and worse whilst he was at work on the road, 
The defendant, at the trial, requested the court to charge the 
jury, “that if the evidence shows that there was any defect 
in the hand-car furnished for the plaintiff’s use, and with 


which he was associated, and if it appears from the evidence 
that the plaintiff was aware of such defect and continued to 
use it, and was damaged on account of the same, then he 


would not be entitled to recover.” The court refused this 
request to charge the jury, giving as a reason therefor that 
he did not understand the plaintiff as relying on the defects 
in the machinery or car furnished for the use of the employees. 
In view of the allegations in the plaintiff’s declaration in rela- 
tion to the defective condition of the car, and the evidence 
offered on the trial in support thereof, the charge requested 
was a pertinent legal charge, and should have been given as 
requested. The plaintiff’s case was before the jury on the 
pleadings and evidence, for their consideration, and they may 
have found their verdict in favor of the plaintiff on the 
ground of the worn and beveled condition of the east side of 
the platform of the car, off of which the iron rail rolled on 
to the plaintiff’s leg—who can tell? The court, therefore, 
should have given in charge to the jury the law applicable to 
the evidence in the case as requested. But inasmuch as the 
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court below has corrected its own error, by granting a new 
trial, we affirm its judgment. 
Let the judgment of the court below be affirmed. 


Cass Earp, plaintiff in error, vs. THE STATE OF GEORGIA, 
defendant in error. 


1. Confessions must be voluntary, and without the slightest hope of benefit or 
the remotest fear of injury, in order to ground the conviction for crime 


thereon. 

2. If the confessions go to the jury without objection, and no motion be 
made to rule them out, still counsel may request the court in writing to 
charge the above principle to the jury, and the refusal to do so is error, 

3. The assurance by the arresting officer to a girl fourteen years old, that she 
shall not be hurt, does hold out to her a hope of benefit to induce her con- 
fession, and is sufficient evidence on which to predicate a charge of this 
principle of law; and where a conviction depends ina considerable de- 
gree upon such confession, the evidence being circumstantial, and hardly 
sufficient to authorize a conviction without the aid of the confession, the 
court should give the principle in charge when requested, and the refusal 


to do so is good ground for a new trial. 


Criminal law. Confessions. Evidence. Charge of Court. 
Before Judge McCurcHen. Bartow Superior Court. De- 
cember Adjourned Term, 1874. 


Reported in the opinion. 

A. Jounson; A. P. Worrorp, for plaintiff in error. 
A. T. Hackett, solicitor general, for the state. 
JACKSON, Judge. 


Cass Earp, the defendant, isa negro girl some fourteen 
years old. She was charged and convicted of murder, in 
throwing a little colored child two years old into the river. 
The child was found dead some week or so afterwards, lower 
down the river, in a fish trap. The evidence was purely cir- 
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cumstantial, and hardly sufficient to authorize a conviction 
without the aid of defendant’s confessions of guilt. Those 
confessions were, that she threw the child into the river, but 
they were reluctantly made by her, and before she made them 
she said “If I tell you, won’t you hurt me?” to which the 
reply of the constable was, “no, you shan’t be hurt, I came 
here to arrest you, and you shan’t be hurt.” This promise was 
repeated to her upon her hesitating and asking the question 
again, and then, and only then did she make the confession. 
The confession went to the jury without objection, and her 
counsel requested the court to charge, “that in order to make 
her confessions evidence against her, it must appear to the 
satisfaction of the jury that such confessions were made vol- 
untarily, without being induced by another by the slightest 
hope of benefit, or the remotest fear of injury.” The court 
refused so to charge, and this was the main ground of the motion 
for new trial, which was refused, and error is assigned thereon. 
The Code declares “to make a confession admissible, it must 
have been made voluntarily, without being induced by an- 
other, by the slightest hope of benefit, or remotest fear of in- 
jury.” The request is therefore in the very language of the 
Code, and should have been given to the jury, unless the de- 
fendant forfeited her right to the charge by the failure of the 
counsel to object to the confession, or to move to rule it out. 
The court below put his refusal upon this ground, and the na- 
ked question is, should a conviction for murder stand upon il- 
legal evidence because it went to the jury without objection, 
when the court’s attention was called to it, and he was request- 
ed to charge the law thereon, and wholly failed to doso? We 
think that it should not stand, but that the unhappy, and 
doubtless guilty girl, should have another chance for her life, 
and if convicted, should be convicted according to law. 

A motion to rule out the evidence would have been the 
safer and better practice; but if admitted, we think the law 
should go to the jury with it, that it might have only the 
weight to which it is entitled. The girl here evidently hoped 
that she would make something by her confession, for the 

VOL. Lv. 10. 
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great man of the company, in her eyes, the constable, assured 
her that she should not be hurt, after she had expressed her 
apprehensions that they would hurt her. Besides, some of 
the witnesses heard the promise of the constable that she 
should not be hurt, and others did not, and the testimony of 
the latter was in before it was certain that such hopes were 
held out to her to induce the confession, and in such case the 
counsel might well prefer not to rule out the evidence, as it 
was already in, but to ask the instructions of the court there- 
on. At all events, the circumstantial evidence, without the 
confessions, would scarcely justify the hanging of this de- 
fendant ; and if her confessions were illegally extorted from 
her, she ought not to suffer the death penalty. Besides, we 
think this court has substantially ruled the point in issue: 
See Holsenbake vs. The State, 45 Georgia, 47; Stallings vs. 
Tne State, 47 Ibid., 572; and Nathan Irwin vs. The State, 
54 Ibid., 39. These cases leave this no longer an open ques- 
tion in this court. Let the judgment be reversed on the ground 
that the court erred in not granting the new trial on the ground 
predicated upon the refusal to charge as requested. 
Judgment reversed. 


Epwin T. Gray e al., plaintiffs in error, vs. GEorGE S. 
OBEAR, executor, defendant in error. 


A bill was filed by the complainant against the defendant, as executor of his 
father’s will, for account and settlement. The latter answered that he held 
the property in controversy under the provisions of said will, as trustee for 
complainant, who was on compos mentis, and not as executor. He also 
set up, by way of cross-bill, that certain judgments had been fraudulently 
obtained against complainant, and that the executions issuing therefrom 
-levied upon the aforesaid property; he therefore prayed that such plaintiffs 
in fi. fa. might be made parties to this litigation, and enjoined from fur- 
ther proceeding with their levy. The court ordered in accordance with 
the prayer: 

_Held, error. The defendant had his remedy without bringing such third per- 
sons into litigation with which they had no concern. 
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Equity. Parties. Before Judge Hint. Bibb county. 
At Chambers. July 8th, 1875. 


This is the second time this case has been before this court: 
See 54 Georgia Reports, 231. 


Reported in the decision. 


R. F. Lyon; J. & J. C. RuTHERForD, for plaintiffs in 
error. 


Lanier & ANDERSON, Hitt & Harris, for defendant. 


WARNER, Chief Justice. 


It appears from the record in this case, that an original bill 
had been filed by Edwin T. Gray against Obear, as the execu- 
tor of his father’s will, calling upon him for an account and 
settlement as such executor. The defendant set up as a de- 
fense to that suit that he held the property claimed, as trustee 
under the will of the complainant’s deceased father, and was 
not bound to account to him as executor. On a former trial 
of that case which was brought here by a writ of error, the 
judgment of the court below was reversed and a new trial or- 
dered, this court holding and deciding that a trust estate could 
not be created in this state for the sole benefit of a full grown 
man who is sui juris, and be conveyed to a trustee for the 
purpose of protecting it against his creditors for the payment 
of his debts, or for the purpose of depriving him from the free 
use and enjoyment of such property as the owner thereof. It 
did not appear on the face of the pleadings on the former trial 
that the alleged cestui que trust was non compos mentis, and 
therefore incapable of managing his own property ; the defend- 
ant in his answer to the complainant’s bill in that suit, did 
not allege that fact. The defendant has now amended his 
answer alleging that the complainant is, and was at the time of 
the execution of his father’s will, non compos mentis, and in- 
capable of managing his affairs. The defendant also alleges 
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in his amended answer in the nature of a cross-bill, that cer- 
tain executions issued on judgments obtained against Edwin 
T. Gray on contracts made by him with one Harris, have been 
assigned and transferred by said Harris to J. & J. C. Ruther- 
ford, who have caused the same to be levied on lot number 
nineteen as the property of E. T. Gray, which is held by the 
defendant as trustee for him, the defendant alleging that the 
making of the contracts with Gray by Harris and obtaining 
judgments thereon, was a fraud upon the defendant as trustee 
aforesaid. The defendant, in his said answer, in the nature of a 
cross-bill, prays that J. & J. C. Rutherford may be made par- 
ties thereto, and that they be enjoined from proceeding to sell 
the property levied on as aforesaid, or any other property un- 
der said executions, until the further order of the court. On 
the hearing of the motion for the injunction as prayed for, the 
presiding judge granted the same ; whereupon the defendants 
in the cross-bill, J. & J. C. Rutherford, excepted. 

The original bill, and the answer thereto, which is now 
sought to be amended, was asuit between E. T. Gray, and 
Obear, the defendant, as executor of William Gray, calling 
upon the latter for an account and settlement with the complain- 
ant as executor. The defendant insisted he was not liable to ac- 
count to the complainant, as executor, because he held the prop- 
erty as trustee, and that the objects and purposes of the trust had 
not been executed ; that was the question involved between the 
parties in the original suit. In our judgment, it was compe- 
tent for the defendant to amend his answer by alleging that 
the complainant was non compos mentis for the purposes of 
that original suit, but we are not aware of any law, or rule of 
equity practice, which would authorize the defendant by a 
cross-bill, to make J. & J. C. Rutherford parties to that suit 
between Gray and Obear, the defendant therein. Why should 
the defendant be allowed, by a cross-bill, to compel them to 
be made parties to that original suit, and litigate between him 
and Edwin T. Gray? If the defendant has a title as trustee 
to the property levied on, he can interpose his claim to it. If 
there are any obstacles in the way of his asserting his claim to 
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the property in the manner pointed out by law, or if his 
remedy at law is inadequate for his protection, then let him 
file an original bill against the parties, and not force them by 
a cross-bill into a litigation between himself and Gray with 
which they had no concern. In our judgment, the presiding 
judge erred in making J. & J. C. Rutherford parties to the 
original suit between Gray and the defendant in the nature 
of a cross-bill, and then enjoining them, on the statement of 
facts disclosed in the record. 
Let the judgment of the court below be reversed. 





WitirAm L. Row.anp, executor, plaintiff in error, vs. Iba 
F. Harris, defendant in error. 

A negotiable note for value imports that it is given for a consideration, and it 
devolves on the defendant, who pleads that it is without consideration, to 
show the fact, and proof that a note previously given by another for the 
same amount, and satisfied by the payee about the time the note sued on 
was given, is insufficient to show the want of the consideration without 
more, though one note was given by the father, and satisfied by him, and 
that sued on was given by the daughter to the same payee, 


Promissory notes. Consideration. Before Judge UNDER- 
woop. Floyd Superior Court. July Term, 1874. 


Reported in the opinion. 
Dasney & Foucue, for plaintiff in error. 


Smiru & BRANHAM, for defendant. 


JACKSON, Judge. 


This was a suit on a promissory note for $1,000 00, paya- 
ble to plaintiff’s testatrix or bearer, and purporting to be for 
value received, and dated 22d of March, 1869. The defend- 
ant put in a plea of no consideration, and on that issue the 
case went to the jury, who found for the defendant. A mo- 
tion for a new trial was made by the plaintiff on the ground 
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that the court erred in charging the jury, ‘that if there was 
another note, and there was an agreement that the first note 
was not to be paid, and the note sued on was given in lieu of 
said first note, and there was no consideration proved, then 
there was no consideration to support the note sued on, and 
plaintiff cannot recover,” and on the further ground that the 
verdict is contrary to the evidence and without evidence to sup- 
port it. The court refused to grant the new trial, and plain- 
tiff excepted, and the question is, was there evidence to author- 
ize the charge and sustain the verdict? We are constrained 
to say that we think there is not enough in the record pre- 
sented to us. What other cireumstances may be adduced on 
another trial, how far the defendant may then strengthen her 
case, we cannot, of course, pretend to foresee; but the sole tes- 
timony on which she relies here to destroy the whole tenor and 
effect of this negotiable paper which shows consideration on 
its face, is that of Mr. Walker, who only testifies that as far 
as he knows the note was without consideration. He goes on 
to say that the defendant, his daughter, had no property ex- 
cept what he bought at the sale of her first husband’s, Mr. 
Rowland, effects, and knows of nothing she could have got for 
this note; that he gave a $1,000 00 note to testatrix for money 
borrowed ‘vom her when he bought her son’s (the husband of 
his daughter) property; that she agreed to give him up this 
note, if he would make the deed to his daughter, with power to 
dispose ofthe property, $5,000 00 or $6,000 00 worth, by 
will, thinking that thereby her son might be reclaimed from 
dissipated habits; that this was done, and his note sent him 
by Mrs. Rowland, the testatrix, and canceled; but he does 
not swear that the note sued on was taken in lieu of this one 
thus taken up, nor is there any evidence in this record to that 
effect. On the whole, the evidence is not sufficient as it stands 
to authorize the charge or the verdict, and we feel constrained 
to reverse the judgment on the ground that the court below 
should have granted the new trial. 
Judgment reversed. 
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JAMES T. MILLER, administrator, plaintiff in error, vs. THE 
SOUTHWESTERN RAILROAD CoMPANY, defendant in error. 


JoHN Lovetre, administrator, plaintiff in error, vs. THE 
SoUTHWESTERN RAILROAD CoMPANY, defendant in error. 


(Jackson, Judge, having been of counsel, did not preside in these cases.) 


The Code limits the right to recover for the homicide of another to the widow 
or children of the deceased, omitting the words, contained in the act of 
1856, “if no child or children, it shall vest in his legal representative.” 
This court is bound to presume that such words were intentionally omitted, 
and the right of action thereby given no longer exists. 


Actions. Torts. Homicide. Before Judge Hii. Bibb 
Superior Court. October Adjourned Term, 1874. 


The two cases above stated were argued and determined 
together. 


Reported in the decision. 
Wooten & Srumons, for plaintiffs in error. 


R. F. Lyon, for defendant. 


WaRNER, Chief . ustice. 


This was an action brought by the plaintiff, as administra- 
tor of William M. Miller, deceased, against the defendant, to 
recover damages for the alleged homicide of the plaintiff’s 
intestate, by the negligent running of its engine and cars 
upon ‘ts road. The defendant demurred to the plaintiff’s 
declaration. The court.sustained the demurrer and dismissed 
the plaintiff’s action, whereupon the plaintiff excepted. 

The only question presented for our consideration and judg- 
ment is, whether that part of the 4th section of the actof 1856, 
which provides that if any one shall be killed by the care- 
lessness, negligence or improper conduct of any railroad com- 
pany, their officers, agents or employees, by the running of the 
cars or engines of any of said companies, when there is no 
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widow, child or children, the right of action to recover dam- 
ages was vested in the legal representative of the party 
killed, is superseded by the 2971st section of the Code. That 
section of the Code declares that a widow, or if no widow, a 
child or children, may recover for the homicide of the hus- 
band or parent, and if suit be brought by the widow or chil- 
dren, and the former, or one of the latter dies, pending the 
action, the same shall survive in the first case to the children, 
and in the latter case to the surviving child or children. 
When the legislature, by the enactments in the Code, has un- 
dertaken to deal with the subject matter of prior statutes, and 
either alters or modifies the same, the law, as declared in the 
Code, will be considered as the latest expression of the legis- 
tive will in relation to that subject matter upon which it has 
acted. In providing in the Code who might recover dam- 
ages for the homicide of another, it is limited to the widow 
and children of the husband or parent; the words in the act 
of 1856, “if no child or children, it shall vest in his legal 
representative,” are omitted, and as the legislature, in adopt- 
ing the 2971st section, as it is found in the Code, were deal- 
ing with the same subject matter as contained in the 4th sec- 
tion of the act of 1856, we are bound to presume that the 
words “if no child or children, it shall vest in his legal rep- 
resentative,” were intentionally omitted. In view of the pre- 
vious rulings of this court in the case of the Georgia Rail- 
road Company vs. Wynn, 42d Georgia Reports, 331, and in 
the case of Allen vs. The Atlanta Street Railroad Company, 
decided at the present term, the question in the record now 
before us can hardly be said to be open for discussion here, 

The case of Lovette, administrator, vs. The Southwestern 
Railroad Company, involving the same question, was argued 
together with the case of Miller, administrator, against the 
same defendant. 

Let the judgment of the court below, in both cases, be af- 
firmed. 
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RicHarD GwIny, plaintiff in error, vs. J. J. Smrru, defend- 
ant in error. 


1. Where the fact exists in the knowledge of the levying officer, that there 
was no personal property to be found whereon to levy the execution, it is 
not error in the court to allow him to make the entry zc pro tunc. 

. Where such entry of anc pro nunc is made at the term of the court pre- 
ceeding that of the trial, unless the judgment allowing such entry be ex- 
cepted to at the term when rendered, under section 4254 of the Code, it 
will not be considered by this court in the bill of exceptions certified at the 
trial term of the claim case. 

. A mortgagee may purchase the mortgaged land sold under a tax execution, 
and if the sale be fair, and there be no fraudulent collusion between him 
and the mortgagor, the sheriff’s title to him will be good against a judg- 
ment creditor whose lien is older than the mortgage, especially where the 
tax execution is older than the mortgage. 

. Where, in such case, the mortgagor has had the land set apart as a home- 
stead, and by proceedings in chancery and direction of the chancellor, has 
mortgaged the same to the mortgagee, and the mortgagee, after his pur- 
chase at the sheriff’s sale under the tax execution, takes a deed from the 
mortgagor and his wife, with the approval of the ordinary, to clear away 
all cloud from his title, he is not estopped on the trial of the claim case 
from denying title in the mortgagor subsequent to the sheriff’s deed. 


Return. Execution. Practice in the Supreme Court. Taxes. 
Mortgage. Estoppel. Before Judge CLARK. Sumter Su- 
.perior Court. April Term, 1875. 


Reported in the opinion. 


B. P. Hoiiis; DuPont GueErry, for plaintiff in error. 
N. A. Suita, for defendant. 


JACKSON, Judge. 


Gwiun obtained against Mitchell a judgment, founded ona 
debt prior to the constitution of 1868, dated in March, 1871. 
The execution issued thereon was levied on the 24th of May, 
1873, upon a tract of land claimed by Smith. On the trial 
of this claim, plaintiff introduced his execution, and showed 
possession in the defendant, Mitchell, since the date of the 
judgment, and a deed from Mitchell and wife to the claimant 





146 SUPREME COURT OF GEORGIA. 


Gwinn vs. Smith.° 











bearing date the 4th of February, 1873, also since the judg- 
ment, and thereupon closed his case The claimant intro- 
duced a tax execution against Mitchell, dated the 27th of 
January, 1872, with a levy upon the land in dispute thereon, 
and deed from the sheriff, dated the 6th of August, 1872. 
He also introduced papers showing a homestead set apart to 
defendant, and proceedings in chancery showing the appoint- 
ment of defendant as trustee for wife and children, and au- 
thority to mortgage the land to claimant, granted by the 
chancellor, and the mortgage dated the 12th of March, 1872. 
Claimant also showed that the sale was fair, and explained 
that he took the deed from Mitchell and wife to settle the 
mortgage, and to remove the homestead cloud from his title. 

1, 2. It was objected to the introduction of the tax execu- 
tion that the court had permitted the levying officer to make 
the entry of “no personal property,” after its levy and at the 
last term of the court; and this is the first error assigned. We 
think the entry nune pro tune was properly allowed by the 
court. It was so expressly ruled by this court in the case of 
Hopkins vs. Burch, 3d Kelly, 222. Besides, the entry should 
have been excepted to when made under the order at the pre- 
ceding term: Code, section 4254. - 

3. The court charged the jury that the claimant got a good 
title from the sheriff, under the sale for taxes, unless fraud 
and collusion between him and the defendant appeared from 
the evidence; and this is the second error assigned. We see no 
error in the charge, nor in the third and last assignment that 
the verdict is against the law and the testimony. The mort- 
gagee had as much right as any other person to buy at the 
sale of the land for taxes, and the tax execution being older 
than his mortgage, he bought the entire title in that case, even 
if he would not have done so in any event. My own opin- 
ion is, that he would have bought the whole title subject to 
the mortgage lien, which was his own, whether the tax fi. fa. 
was older or younger than his mortgage, because, in Georgia 
the title never passes to the mortgagee, but remains in the 
mortgagor, the mortgage being a mere security for a debt. 





ATLANTA, JULY TERM, 1875. 


Se 





Granniss vs. Bates & Comer. 





4. Nor do we think there is anything in the idea that the 
claimant was estopped by taking the subsequent deed from 
Mitchell and wife, from denying title in Mitchell after the tax 
sale. He was right in doing so, to settle the mortgage and 
to remove the homestead cloud from his title. We are clear 
that the verdict finding for the claimant, and the judgment 
of the court refusing the new trial are right, and we decline to 
disturb them. 

Judgment affirmed. 


E. C. Granviss, plaintiff in error, vs. BATES & Comer, de- 
fendants in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


The allegations of the bill make such a prima facie case of fraud as would 
require the overruling cf a demurrer thereto. 


Equity. Fraud. Before Judge Hiri. Bibb Superior 
Court. * October Term, 1874. 


Comer filed his bill against Granniss, making, in brief, this 
case: In July, 1873, complainant instructed one J. F. Han- 
son, a broker, to buy, in Macon, for him one thousand shares 
in the “Southern Insurance Company,” located in Savannah, 
where complainant resided, at $1 50 per share, and not to ex- 
ceed $175 per share; the par value of each share being 
$10 00 per share, with $2 50 per share paid in. Hanson, 
mistaking and misapprehending his instructions, not knowing 
the par value of the stock or amount paid in on it, approached 
Granniss, a citizen of Macon, in whom Hanson reposed spe- 
cial trust and confidence, and by reason of said Granniss 
being engaged in insurance, and the special agent of said 
Southern’ Insurance Company in Macon, for the purpose of 
complying with what he conceived to be his instructions, and 
offered him fifty per cent. premium on what had been paid in 
of said stock, equivalent to an offer of $3 75 per share, the 
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market value of which was not more than $1 75 per share, a 
fact well known to Granniss at the time. Granniss fraudu- 
lently concealed from Hanson the real value of said stock, 
knowing that Hanson was ignorant thereof, and agreed to 
furnish the required number of shares in a few days, and 
caused one thousand shares of said stock to be transferred on 
the books of the company to Bates & Comer, for whom Han- 
son said he was buying them, said Granniss knowing that he 
was about to sell said stock for about $2 00 per share above 
its market value by reason of the ignorance of complainant’s 
agent, and of his mistake and misapprehension as to his in- 
structions. 

On the 19th July, 1873, the trade was concluded, and 
Granniss transferred and delivered the one thousand shares to 
said agent of complainant, and said Hanson, on that day, 
paid to said Granniss for said stock $3,750 00, it not being 
worth more than $1,750 00 on the market, as was well known, 
and then to reimburse himself drew a check, of which the 
following is a copy: 


“$3,759 37. OrricE oF CHerry & Hanson, 
“ Macon, Georgia, July 19th, 1873. 

“ At sight pay to the order of T. W. Mangham, Esq., cash- 
ier, $3,759 37 for one thousand shares Southern Lisurance and 
Trust Company stock, value received, and charge to account 
of your obedient servant, “J. F. HANSON. 

“To Messrs. Bates & Comer, Savannah.” 


“No. 101. 
Indorsed: “Pay D. O. Talley, Fsq., cashier, for account 
Central Georgia Bank. “T, W. Manauan, Cashier.” 


Complainant being absent from Savannah at the time, his 
book-keeper at first refused payment, but hearing afterwards 
that Hanson had really paid said sum, he caused the draft to 
be paid with his own funds. 

When complainant first heard of this trade he was in Ala- 
bama, and telegraphed Hanson to cancel or go no further with 
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it. On his return to Georgia, and being informed as to Gran- 
niss’ sharp practice, he wrote him, and receiving no reply, 
wrote again, to which last Granniss answered as follows : 


“ Macon, November 11th, 1873. 
“Huan M. Comer, Esq., Savannah, Georgia. 

“ Dear Sir: Yours of the 18th October and of the 5th in- 
stant, both at hand and noted. The former was received just 
on the eve of our state fair, and being very busy, was the 
cause of: my not answering sooner. 

“T sold Mr. Hanson, in July last, one thousand shares of 
the Southern Insurance Company stock at his own offer, and 
transferred the scrip as he requested, to enable him to get the 
money; there was no mistake between him and me, which he 
now admits. 

“T knew of no other person in the transaction. 

“Very respectfully, E. C. GRANNIss.” 


Prays that the sale be canceled and the money paid by him 
refunded with interest; or that the sale be confirmed at the 
market value of the stock, and his overpayment be refunded 
with interest. 

Wilson M. Bates, the partner of complainant, was subse- 
quently made a party by amendment. 

To this bill the defendant demurred. The demurrer was 
overruled and he excepted. 


R. F. Lyon, for plaintiff in error. 
A. O. Bacon, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ant to set aside the sale of one thousand shares of stock in the 
Southern Insurance and Trust Company alleged to have been 
made by the defendant to the complainant’s agent, on the 
ground of frand and mistake. The defendant filed a general 
demurrer to the complainant’s bill which was overruled by 
the court and the defendant excepted. 
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Frand may be either actual or constructive. Actual fraud 
consists in any kind of artifice by which another is de- 
ceived. Constructive fraud consists of any act of omission, 
or commission contrary to legal or equitable duty, trust or 
confidence justly reposed, which is contrary to good con- 
science and operates to the injury of another: Revised Code, 
section 3173. Mistake relievable in equity, is some unin- 
tentional act, or omission, or error, arising from ignorance, 
surprise, imposition, or misplaced confidence: Code, sec- 
tion 3117. The suppression of a fact material to be known, 
and which the party is under an obligation to communicate, 
constitutes fraud. The obligation to communicate may arise 
from the confidential relations of the parties, or from the par- 
ticular circumstances of the case: Code, section 3175. In 
view of these general principles of the law, and assuming the 
allegations in the complainant’s bill to be true, in relation to 
the sale of the shares of stock, as the defendant’s demurrer 
does, there was no error in overruling the same. 

Let the judgment of the court below be affirmed. 








Patrick K, Sare.vs, plaintiff in error, vs. THe Mayor 
AND ALDERMEN OF THE CiTy OF SAVANNAH, defendants 
in error. 


Where the complainant alleges in his bill that he has been in possession and 
enjoyment of certain lands in the city of Savannah for thirty years, and 
that the city officers have notified him to remove his fence therefrom within 
five days, or it will be done by them forthwith, as an encroachment upon a 
street, and where the bill states further that said land has never Leen dedi- 
cated, or occupied, or used, as a street, and where there is no answer filed, 
or cause by affidavit shown by the defendant why an injunction should not 
be granted, but the facts stated in the bill are admitted by demurrer, the 
court should grant the injunction, 


Injunction. Municipal corporation. Streets. Before Judge 
Tompkins. Chatham county. At Chambers. July 31st, 
1875. 
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Reported in the opinion. 


Rurus E. Lester; Metprim & ApaMs, for plaintiff in 
error. 


Witu1aMS. BastncGer; by Jackson & CLARKE, for defend- 
ants. 


JACKSON, Judge. 


Patrick K. Shields brought a bill in equity against the 
City of Savannah, and stated therein that he had been in the 
possession and enjoyment of certain lands in that city for 
more than thirty years under undisputed claim of right ; that 
during all that period the said lands have. never been used as 
a street or otherwise by the authorities of said city ; yet that 
the said city authorities had notified him to remove a fence 
thereon, and in the event he did not do so within five days, 
that they would proceed to remove the same as an encroach- 
ment upon the street. The bill prayed for an injunction ; 
due notice was given of time and place to hear the same; on 
the hearing no answer was filed and no affidavits produced, but 
‘the facts stated in the bill were admitted on demurrer. The 
court refused the injunction and dismissed the bill. 

The bill is rather meagre in its statement of facts; but it is 
distinctly stated that the land has been in tie possession of the 
complainant for over thirty years, and that the city has not for 
that period used any of it for a street, or disputed complain- 
ant’s claim of right thereto. Thirty years’ possession gives 
the occupant a perfect title to the land; the city, according to 
the bill, is about to exercise such an act of ownership over it 
as would cloud the title of the complainant thereto ; and under 
very well settled principles of equity, an injunction will begrant- 
ed in such acase. The order served upon the complainant is 
peremptory; it offers no compensation, but claims the right with- 
out tendering, or providing for the adjustment of any compen- 
sation, to exercise dominion over land admitted by the demurrer 
to have been for more than thirty years in the possession of com- 
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plainant with undisputed claim of right thereto. Short as is 
the bill and few the facts charged, we think that the city 
should answer, and proof should be heard upon it, and that 
the court erred in not retaining the bill and granting the in- 
junction, 2 Dillon, p. 576, notes on pp. 577, 839; High, on 
Injune., sections 265, 350, and cases cited. 

Judgment reversed. 


Peter C. Sawyer, plaintiff in error, vs. MArtA SLEDGE, 

defendant in error. 

When the vendee of a lot of land, who is in the possession thereof, seeks to 
resist the payment of the purchase money therefor, on the ground that his 
vendor cannot make him a good title because of a paramount title thereto 
being in a third person, it is incumbent on him to show affirmatively the 
existence of such paramount title by clear and satisfactory evidence. 


Injunction. Vendor and purchaser. Before Judge HI.u. 
Bibb county. At Chambers. July 6th, 1875. 


Reported in the decision. 
Wooten & Simmons, for plaintiff in error. 
LANIER & ANDERSON, Hitt & Harris, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, praying for an injunction to restrain her from the 
collection of certain described notes given by the complain- 
ant to the defendant for the purchase money of a city lot in 
the city of Macon, sold by the defendant to the complainant, 
of which he is now in possession, under a bond made by the 
defendant to make him a title thereto when the purchase 
money therefor shall have been paid. The alleged ground of 
the complainant’s equity, as set forth in his bill, is that the 
defendant cannot make him a good title to the lot, because 
there is a paramount outstanding title thereto in Mott, a third 
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party, who is claiming it, and that the defendant is insolvent. 
On the hearing of the motion and considering the defendant’s 
answer, and the affidavits filed by the respective parties, the 
presiding judge refused to grant the injunction prayed for, 
whereupon the complainant excepted. 

The complainant is in possession of the land, and is resist- 
ing the payment of the purchase money due by him therefor, 
on the ground of a paramount outstanding title to that of the 
defendant to the lot in a third person. When the vendee of 
a lot of land, who is in the possession thereof, seeks to resist 
the payment of the purchase money therefor, on the ground 
that his vendor cannot make him a good title because of a 
paramount title thereto being in a third person, it is incum- 
bent on him to show affirmatively the existence of such para- 
mount title by clear and satisfactory evidence: Cantrell vs. 
Mobb, 43d Georgia Reports, 193. In view of the evidence 
contained in the record, we will not interfere to control the ~ 
discretion of the presiding judge in refusing to grant the in- 
junction prayed for in this case. 

Let the judgment of the court below be affirmed. 


AMANDA M. Jones, executrix, plaintiff in error, vs. AMANDA 
KILLEBREW, defendant in error. 


1, A judgment in the following language: “ By the agreement of counsel 
that the consideration in the above stated case was that of negro property— 
ordered that the judgment in the above stated case be set aside, and be for- 
ever null and void,” being illegal on its face, may be set aside on motion, 
at any time within seven years from its rendition, 

. The agreement of counsel recited in the above judgment, extends only to 
the fact that the consideration in the case was slave property. It does not 
embrace the entire order or judgment, 


Judgments. Statute of limitations. Before Judge Krppo. 
Clay Superior Court. March Term, 1875. 


Reported in the opinion. 
VOL. LV. II. 
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R. E. KEnwnon, for plaintiff in error. 


JoHn T, CLARKE, for defendant. 


JACKSON, Judge. 


At the December term, 1868, of Clay superior court, in the 
case of Amanda Killebrew, plaintiff in judgment, vs. Amanda 
Jones, executrix, defendant, the following judgment was ren- 
dered: “By the agreement of counsel that the consideration 
in the above stated case was negro property, ordered that the 
judgment in the above stated case be set aside, and be forever 
null and void.” At the fall term of the same court, 1874, a 
motion was made to set aside this judgment as illegal; and at 
the spring term of 1875, the court granted the motion and set 
aside the judgment of 1868; and this is the error assigned. 

1. It is quite clear to us all that a motion may be made to 
set aside a judgment which is illegal on its face after the term 
of the court at which it had been rendered was passed. In- 
deed, if action was had at the term when rendered, a motion 
to arrest the judgment would be the remedy; if at any subse- 
quent term, a motion to set it aside. This is the difference, 
and the only difference, our own Code expr ssly makes between 
the two motions. It declares, in language too plain for doubt, 
“that the motion in arrest of judgment must be made during 
the term at which such judgment was obtained, while a motion 
to set it aside may be made at any time within the statute of 
limitations:” Code, sections 3587, 3588. If the motiou to set 
aside an illegal judgment be any remedy at all, ‘| is 2 remedy 
which must be used at a term subsequent to that at which the 
judgment was rendered ; for the motion to arrest the judg- 
ment is the remedy prescribed during the term when the ille- 
gal judgment was rendered. The question, then, comes back 
to this: may a motion to set aside a judgment because it is 
illegal on its face, be made at all? Is this one of the legal 
remedies prescribed for attacking it? If it be not the only 
one, but some one of the remedies the law prescribes for the 
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defendant to attack an illegal judgment against him, then the 
time for the attack is fixed by the statute, and that time is a 
term of the court after that during which the judgment was 
rendered. Now, that this is a remedy, both the common law, 
and the sections of our Code quoted and cited above, make too 
clear for cavil: 3 Blackstone, 313, and note; Code, sec. 3587. 
The great question, therefore, is, what is the statute of limita- 
tions within which the motion to set aside a judgment may be 
made? This question confronts us in this case. Is the statute 
referred to in section - 588 of our Code that limiting the life 
of the note on which this judgment was rendered, or is it that 
which limits the vitality of the judgment? Ifthe former be 
the limit, this motion is barred; if the latter, it is in time. 
By reference to the Code, it will be seen that the first chapter 
of title Iv., part 11., is devoted to the subject of verdicts and 
judgments. Of these, the first article treats of verdicts ; the 
remaining six, of judgments. Of these six, the fourth article 
is on the subject of judgments, “how attacked and herein of 
motions in arrest of judgment.” In this fourth article are 
the two sections cited, 3587, which provides for a motion in 
arrest of the judgment and a motion to set it aside “for any 
defect not amendable which appears on the face of the record 
or pleadings,” and 3588, which distinguishes between (he two, 
that a motion in arrest must be made at the term when the judg- 
ment is rendered, and a motion to set aside at a subsequent 
term “ within the statute of limitation.” Thus, the chapter 
treats of judgments, the fourth article of the mode of attacking 
judgments, aud the two sections quoted, of the modes of at- 
tack called motions in arrest and motions to set aside; and in 
the latter of these two sections, in the fourth article of chap- 
ter first of the third part of the Code, on the subject of judg- 
ments, occur the words “ within the statute of limitations.” 
Mark, we are construing these sections of our Code and try- 
ing to ascertain the true meaning of these words, “ within the 
statute of limitations.” To what statute of limitations do the 
words refer? Within what time, under these words, must 
the motion to set aside an illegal judyment be made? Now 
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the entire chapter, except the first article, which treats of ver- 
dicts, is on the subject of judgments ; the particular article in 
which these two sections are codified is on the subject of at- 
tacking judgments ; and the two sections quoted are on the 
subject of the two modes of attack, the motion in arrest and 
to set aside, and when each may be made to vacate an illegal 
judgment. What, I ask, is the statute referred to? What is 
the limitation the law means to fix within which the motion 
to set aside may be made? Most clearly, to my mind, the 
limitation alluded to must be that applied to judgments. Re- 
member that the chapter, the article, the section, in which 
the words occur, all are treating of judgments; and surely 
then, the statute of limitations therein referred to must be the 
statute of limitations about judgments. If any other act of 
limitations had been referred to, it would have been specifically 
mentioned ; in the absence of any specification of another act 
of limitation, the words, of course, refer to the subject matter 
of the statute, and will be so construed. Besides, one statute 
is referred to; not a half dozen. The words are the statute, 
in the singular number ; not the statutes, in the plural. Again, 
it is not a statute, as if to be enacted in the future; but the 
definite article the is used, as if to say, the statute now in ex- 
istence and of force. I cannot for a moment suppose that the 
general assembly, in enacting this section and inserting this 
limitation clause therein, could have referred to a statute to 
be enacted in the future; lying concealed in the head of fu- 
ture legislators. Such a construction would make them legis- 
late contrary to that fundamental principle of all law, that it 
be declared, proclaimed, published. If such had been their 
purpose, if they did not mean a statute then on the statute 
book and of force, but if they had in view some other limita- 
tion, is it not reasonable to suppose that as wise legislators, 
they would then and there have declared the limitation? How 
easy to have said, “ within a given number of years,” instead 
of within the statute of limitations ; and would they not have 
done so, had not the statute of limitatians in regard to judg- 
ments been in their mind’s eye, particular, certain, well de- 
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fined, and capable, as they thought, of easy ascertainment by 
the application of the simple rules of construction applicable 
to all law? So, I think, the words, the context, the subject 
matter, all refer to the limitation on the life of a judgment, 
and make seven years the time within which this remedy by 
motion to set aside may be applied. 

How is it in respect to the effects and consequences of the 
two constructions? That for which I contend makes the rule 
uniform and simple. The effect and consequence of the con- 
struction is one limitation, one period, within which all judg- 
ments, if illegal on their face, may be set aside on motion. 
The uniformity and equality, and certainty and clearness of 
the rule, if the statute be so construed, do commend it to my 
judgment. Put the other construction upon it, and what 
then? Into what a wilderness will we plunge, and did the 
legislature mean to put us there? Not only is there no solid 
rule of construction on which to rest the idea, that if the 
judgment be founded on a bond or sealed instrument, a mo- 
tion is in order to set it aside for twenty years, if on a note, 
six years, if on open account, four years, if on trespass to the 
person, two years, if on libel or slander, one year, but in what 
labarinths of confusion will it involve the law? And if to 
these intricacies be added all the disabilities before the cause 
of action accrued, and after it accrued, in the cases of mar- 
ried women, infants, insane persons, persons imprisoned, de- 
fendants out of the limits of the state, joint actions, some of 
the parties barred and others not barred, discovery of fraud, 
set-off, how impenetrable will be the thickets, and impossible 
our extrication from them! Can it be possible that the gen- 
eral assembly designed to make a rule that would work such - 
confusion, and ought such a construction to be put upon their 
act? But not only do the words, the context, the subject mat- 
ter, and the effects and consequences demand the construc- 
tion we put upon these words, but the reason and spirit of the 
act equally require it. If the judgment be dormant, asleep, 
dead, there is no use nor sense in setting it aside. It can be 
met when sued upon or sought to be revived, by plea, and 
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strangled before it breathes again; but while it is awake and 
active, during the seven years of its life, the defendant is in 
constant danger of having execution to issue thereon and to 
be annoyed with levies upon his property. ‘It is reasonable 
that within that period he may move to brush this illegal an- 
noyance out of his path. 

I am aware that I am now arguing this question as appli- 
cable to judgments for money. Within what period of time, 
did the general assembly intend that a motion must be made 
to set aside such a judgment? Clearly they had judgments 
for money in view when they enacted this section of our Code. 
Those are the nu. »re numerous and the more important judg- 
ments. Within what time must a motion be made to set 
aside an illegal moneyed judgment under this section and 
within these words of limitation? If we were now consider- 
ing such a judgment—a judgment for money—illegal on its 
face—and a motion made to set it aside, I do not believe that 
there would be any two opinions about the meaning of these 
words, “within the statute of limitations.’ The universal 
conclusion would be, seven years is the meaning, for seven 
years is the limit of the life of a judgment. 

The whole trouble grows out of the fact that we are consid- 
ering a class of judgments which are not for money them- 
selves, but which have vacated and annulled moneyed judg- 
ments; but I submit that the statute itself makes no distine- 
tion between different classes of judgments, but puts them all 
upon an equality, and sets the same limit upon all in respect 
to the time within which they may be set aside for illegality 
on their face. If that time be seven years in respect to a 
judgment for money, it is seven also in respect to all other 
judgments. 

Again, in regard to the reason and spirit of the law, a judg- 
ment for money is a debt of record. It assumesa higher form 
of indebtedness. It has emerged into a new life. The sealed 
instrument, the contract in writing, the parol contract, the tort, 
have all dropped the cerements of the past and are born again. 
Each is a new being, clothed with a new body and totally dif- 
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ferent and superior powers and functions ; and whatever dig- 
nity, or lack of dignity, in respect to duration of existence, 
or any other quality, each had before this renewed life 
and changed estate, is now gone forever; and all of them are 
now equal in power, dignity and duration. “Let the dead 
past bury its dead.” Let us not, by strained constructions to 
meet a fancied, or even a real, hardship, raise these dead bodies 
with all their buried differences, and thus involve the living 
in inextricable confusion. But let us give the words their 
natural meaning gathered from the old rules of construction, 
and apply the same term of seven years as the time within 
which a motion may be made, under our Code, to set aside 
any or all for illegality appearing on their face. 

2. But it is said that the parties in this case agreed that the 
judgment rendered at December term, 1868, be then and there 
ordered by the court,and that they are estopped by the agree- 
ment. We cannot so construe this agreement. 1t is clear to 
us that they agreed that the consideration of the cause of action 
was slave property ; not that the judgment should be set aside 
and declared null and void forever. The latter was the judg- 
ment pronounced by the court, and predicated upon the agree- 
ment that the consideration of the suit was negro property 
Without passing, therefore, upon the legal effect such an 
agreement would have had, had it been made as contended 
for, it is enough, in this case, to say that we can discover no 
such agreement in this record. 

On the entire case, we conclude that there was no error in 
the court in setting aside the illegal judgment of 1868, and 
affirm the judgment. 

Judgment affirmed, 


Anna F, GREEN, executrix, plaintiff in error, vs. C. F. 
AKERS, defendant in error. 


1. Where the intention and object of parties in entering into a contract be- 
- came material in a judicial investigation, it is incompetent for a witness to 
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testify as to the intention of the agreement. He may state what the con- 
tract was and the consideration therefor. 

. Amortgagee, in consideration that no further obstacle should be interposed 
to the enforcement of his lien, agreed to allow fifty acres of the land cov- 
ered thereby to the son and attorney of the mortgagor, This tract was 
subsequently sold under execution, and the proceeds claimed both by the 
mortgagee and said son of the mortgagor. 

ffeld, that upon the trial of the issue thus formed, it was competent for the 
mortgagee to show that the mortgagor had not complied with his agree- 
ment, but had renewed the litigation, thus defeating him in the collection 
of his claim. 


Contracts. Evidence. Before Judge BucHanan. Troup 
Superior Court. May Term, 1874. 


Reported in the decision. 


Speer & Speer, for plaintiff in error. 


No appearance for defendant. 
WARNER, Chief Justice. 


This case came before the court below on an issue formed 
between CO. F. Akers and Fisk, as to who was entitled to the 
money in the sheriff’s hand, arising from the sale of fifty 
acres of land, as the proprty of Samuel Akers. On the trial 
of the issue, the jury, under the charge of the court, found 
a verdict in favor of C. F. Akers. The case is brought here 
on a bill of exceptions, alleging error in the charge of the 
court to the jury, and to the admission and rejection of evi- 
dence offered at the trial. 

It appears from the evidence in the record, that on the 5th 
of May, 1866, Samuel Akers executed a mortgage to F. M. 
Fisk on certain described lands, including the fifty acres, from 
the sale of which the money in controversy was raised, to se- 
cure the payment of certain promissory notes therein described. 
Pending the rule nisi for the foreclosure of the mortgage 
which was resisted by Samuel Akers, the defendant therein, 
he proposed through, his attorneys in writing, to the attorneys 
of the plaintiff, for the purpose of settling all the litigation 
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then pending between them, on the following terms, to-wit: 
“to allow Fisk to takea rule alsolute upon the mortgage made 
to him by Samuel Akers, allowing to Frank Akers (meaning 
the said C. F, Akers) fifty acres of Jand situated in the vicinity 
of LaGrange, Georgia, and that said Akers, (meaning Samuel 
Akers) will dismiss his action for words against F. G. Fisk, 
and the damage suit upon attachment against F. M. Fisk.” 
This proposition in writing, was agreed to and signed by the 
attorneys of both parties on the 18th of November, 1868, 
C. F. Akers being one of them. C. F. Akers was allowed 
to testify over the objection of Fisk’s attorneys, “that part of 
the consideration of the fifty acres of land in the foregoing 
agreement, was the giving up by him to F. M. Fisk’s attor- 
neys a $400 00 draft given by Fisk to his father on P. Pease, 
and that the intention of the agreement, was to allow him the 
use of the mortgage, or to assign him the lien of the mort- 
gage on the fifty acres of land.” ‘To the admission of this 
testimony, the counsel for Fisk excepted. 

Fisk then offered to prove that although Samuel Akers had 
dismissed his suits at the November term, 1868, that soon af- 
ter the adjournment of the court, he renewed the litigation by 
claiming the land when levied oa by the mortgage fi. fa., had 
obtained a homestead on it, and had sold the homestead to 
third parties. The testimony thus offered was ruled out by 
the court, and Fisk, by his counsel, excepted. 

Fisk then offered to prove by the testimony of J. & D. N. 
Speer, two of the attorneys who signed the written proposal 
for settlement of the 18th of November, 1868, that it was the 
intention of the parties to that agreement that Fisk should 
be allowed to proceed to collect his money with the mortgage 
fi. fa. without any further litigation from Samuel Akers, and 
it was so agreed and understood at the time, and that this was 
the main consideration for releasing the fifty acres of land. 
This testimony, so offered, was also ruled out by the court, 
and Fisk, by his counsel, excepted. 

1. It was competent for C. F. Akers to testify what was 
the agreement between the parties, and as to the consideration 
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of that agreement, but it was not competent for him to testify 
as to what was the intention of that agreement. Inasmuch 
as it was competent for C. F. Akers to testify as to what was 
the agreement of the parties and the consideration therefor, it 
was also competent for J. & D. N. Speer, the other parties to 
it, to testify in rebuttal as to what was the agreement of the 
parties, and what was the consideration for it, as they proposed 
todo. The distinction between the testimony of Akers and 
that offered by the Speers, is this: Akers stated what was the 
“intention of the agreement” without stating what was the 
intention of the parties to that agreement; whereas, the Speers 
offered to testify what was the agreement and the intention of 
the parties to that agreement, and the consideration therefor. 
The ruling out of the testimony of the two Speers, which was 
offered in relation to that point in the case, was error. 

2. The theory of C. F. Akers’ claim to the money in the 
sheriff’s hands, as disclosed by his evidence, was that Fisk had 
agreed, in consideration of the proposed settlement between 
his father, Samuel Akers, and himself, to assign to him, C. F. 
Akers, his mortgage lien on the fifty acres of land for his 
own benefit, as compensation for professional services ren- 
dered in the suits which were to be dismissed, for his father, 
Samuel Akers, and the giving up of the draft on P. Pease. 
The theory of Fisk’s claim to the money was, that the assign- 
ment of the lien of the mortgage on the fifty acres of land 
was made by Fisk in consideration that he should be allowed 
to make the money due on his mortgage fi. fa. out of the 
other land covered by his mortgage, without any further liti- 
gation by Samuel Akers, and that it was so agreed and un- 
derstood between the parties at the time, but that the said 
Samuel Akers, in violation thereof, renewed the litigation by 
interposing a claim to the land levied on, taking a homestead 
therein, and selling the same, ete., and has thereby wholly 
defeated the collection of the money due on his mortgage fi. 
fa., all of which he proposed to prove, which the court re- 
fused to allow him to do. This was error. The court should 
have allowed the evidence to have gone to the jury, and let 
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them have decided, from the evidence, what was the true 
agreement between the parties, and the consideration therefor. 
This being an equitable proceeding to distribute money in the 
sheriff’s hands, it would be competent for the jury, if the 
pleadings shall be so framed as to authorize it, to so mould 
their verdict as to protect the rights and interests of the 
respective parties, and do justice between them as they may 
believe from the evidence they are respectively entitled. 
Let the judgment of the court below be reversed. 


JAMES M. Exxiorv, plaintiff in error, vs. S. Pryxus et al, 

defendants in error. 

1. Where a motion for a new trial is based upon newly discovered testimony, 
and such testimony is that of the clerk of the movant, and the said clerk 
was examined on the trial, the new trial will not be granted, though the 
movant and his counsel swear that they did not know that the clerk would 
so testify, and though the clerk swear that he had not told them he would 
so testify. The fact that the witness was the clerk, and was sworn on the 
trial on the subject matter of the newly discovered testimony, is conclusive 
of want of diligence. 

. When the evidence is conflicting and the court below refuses a new trial, 
this court will not interfere, if there be evidence enough to sustain the 
verdict. 


New trial. Newly discovered evidence. Before Judge 
BucHanan. Floyd Superior Court. January Term, 1875. 


Report unnecessary. 
Smith & BRANHAM, for plaintiff in error. 
ALEXANDER & Wricut; C. Rowe1, for defendants. 


JACKSON, Judge. 


This case is covered by the judgment of this court in Miller 
vs. Mitchell, Reed & Company, 38 Georgia, 312, and the facts 
are sufficiently set out in the head-notes, 

Judgment affirmed, 
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Francis A. Kimset1, plaintiff in error, vs. Joun T, More- 
LAND et al., executors, defendants in error. 


1, Where the substance of a long correspondence between the plaintiffs and 
the defendant was, that the former proposed to take $1,000 00, $500 00 
payable in twenty days, and $500 oo in sixty days, with interest at one and 
one half per cent. per month, for an execution in their favor against a third 
person, the 7. fa. to remain the property, and in possession, of the plain- 
tiffs until paid for, then to be transferred without recourse, and the defend- 
ant accepted this proposition, but failed to comply with his undertaking 
thereby assumed, an action was maintainable on the correspondence, and a 
demurrer thereto was properly overruled. 

. To avoid a contract of sale upon which suit was brought on account of 
representations made by the plaintiffs to induce the purchase, the plea 
should allege that they were false and fraudulent, and were so known to 
be by the party making them. 

. Where letters are declared on, in substance, as showing a contract, a 
literal variance between one of them as presented in evidence, and as set 
forth in the declaration, is not sufficient to exclude it, 

. Under the contract declared on, the plaintiffs held the execution as collat- 
eral security for the payment of the purchase money therefor, and a fund 
having been brought into court in which it was entitled to participate, it 
was their duty to collect its pro vata share, otherwise they would have been 
liable for the loss to the defendant. 


Sales. Contracts. Pleadings. Evidence. Collateral secu- 
rity. Before Judge BucHANAN. Troup Superior Court. No- 
vember Term, 1874. 


Reported in the decision. 


B. H. Bieuam, for plaintiff in error. 


Speer & Speer, for defendants. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs, as executors 
upon the estate of James Amoss, deceased, against the de- 
fendant, on an alleged promise and undertaking by the lat- 
ter to purchase of the plaintiffs a certain described execution 
against Harris, which belonged to the plaintiffs, and to pay 
them therefor the sum of $1,000 00, with interest on the same 
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at the rate of one and one-half per cent. per month until paid. 
The promise and undertaking declared on by the plaintiffs is 
contained in letters written by the parties to each other, and 
annexed to the plaintiffs’ declaration and made a part thereof. 
On the trial of the case, the defendant demurred to the plain- 
tiffs’ declaration on the ground that no valid and binding 
contract was set forth therein, which demurrer was overruled 
by the court, and the defendant excepted. The case then 
proceeded to trial, when the jury, under the charge of the 
court, found a verdict in favor of the plaintiffs for the sum of 
$579 97, with interest at eighteen per cent. per annum, from 
the 30th of May, 1874. A motion was made for a new trial 
on the several grounds stated therein, which was overruled 
by the court, and the defendant excepted. 

1. It appears from the evidence in the record that the de- 
fendant was the owner of a settlement of land which he had 
obtained from Harris, in right of his wife; that there were 
judgments and executions against Harris to which the land 
was subject, and that the defendant was desirous to purchase 
the same in order to protect his title to the land. The plain- 
tiffs had an execution of that description, and the letters set 
forth in the plaintiffs’ declaration related to the purchase of 
that execution. In our judgment, the letters annexed to the 
plaintiffy declaration, written by the defendant to the plain- 
tiffs in relation to the purchase and sale of the execution, fur- 
nish ample evidence of a purchase of it by the defendant, and 
a sale thereof to him by the plaintiffs, including the terms of 
the sale, as well as the consideration to be paid therefor. 
The plaintiffs proposed to take $1,000 00 for the execution, 
with interest thereon at one and one-half per cent. per 
month until paid, $500 00 to be paid in twenty days, and 
$500 00 in sixty days, and until that amount was paid, the 
fi. fa. was to remain the property and in possession of the 
plaintiffs, and upon the payment of the money the plaintiffs 
obligated and bound themselves to transfer the fi. fa. to the de- 
fendant without recourse. The defendant accepted and agreed 
to this proposition, as appears from the correspondence be- 
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tween the parties. There was no error in overruling the de- 
murrer to the plaintiffs’ declaration. 

2. There was no error in striking the defendant’s plea in 
relation to the statement of the plaintiffs in regard to setting 
aside the judgment, as alleged therein, against Harris, on ac- 
count of Judge Bull’s absence from the court. The plea did 
not allege that the plaintiffs made any false and fraudulent 
representations to the defendant to induce him to purchase 
the execution, knowing the same to have been false and fraud- 
ulent, which would have constituted any legal defense to the 
plaintiffs’ action. 

3. There was no error in admitting in evidence to the jury 
the letter of the 17th of September, 1873, on the ground of 
variance. The plaintiffs, in their declaration, did not pretend 
to set forth the letters in totidem verbis, but in substance only. 

4, It also appears from the evidence in the record, that the 
lands of A. S. Harris were sold by the sheriff of Troup 
county on the 7th of April, 1874, to satisfy sundry executions 
obtained against him, and that when the money arising from 
the sale thereof was to be distributed, the plaintiffs placed the 
execution in the hands of the sheriff and claimed that it was 
entitled toshare in the distribution of the money to the extent 
of $1,000 00, with interest, and that it did receive its pro rata 
share. What that share was, does not affirmatively appear 
from the evidence, except by the receipt of the plaintiffs to the 
sheriff on the fi. fa., dated 30th of May, 1874, for the sum 
of $529 03, and the admission made by the defendant in his 
amended plea, that it was the amount received by the plaintiffs 
from the sheriff on the distribution of the money arising from 
thesale of Harris’ land, which amount wasallowed by the jury in 
their verdict. The evidence in the record showing that it was a 
purchase of the execution by the defendant, and a sale thereof 
by the plaintiffs for a stipulated amount as agreed on between 
the parties, and that by the terms of the agreement, the plain- 
tiffs should hold the execution until the money agreed to be 
paid therefor was paid. The plaintiffs held the execution as 
colluteral security for the payment of the money, and it was 
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the duty of the plaintiffs when Harris’ property was sold, to 
place the execution in the sheriff’s hands to claim its pro rata 
share of the money to the extent of the defendant’s interest 
in it. If the plaintiffs had neglected to have done so in regard to 
the collateral in their hands as a security for the money agreed 
to be paid, and loss had resulted therefrom to the defendant, 
the plaintiffs would have been liable for such loss. In view 
of the evidence in the record, there was no legal ground for 
the court to have held that the correspondence between the 
parties amounted to nothing more than an offer to compro- 
mise a disputed claim between the parties. 

After a careful review of the evidence contained in the 
record, the verdict of the jury, in our judgment, does sub- 
stantial justice between the parties, and we will not, accord- 
ing to the repeated rulings of this court, interfere to control 
the discretion of the court below in overruling the motion for 
a new trial on the grounds of error alleged therein. 

Let the judgment of the court below be affirmed. 


Rosert W. Ricwarpson, plaintiff in error, vs. SamvEL T. 
PAYNE, guardian, et a/., defendants in error. 


1. Anaward, though made the judgment of the court and founded ona rule 
of reference of pending suits, may be set aside, on motion, as a void judg- 
ment, if it decides matters not referred to the arbitrator. When entered on 
the minutes, and made the judgment of the court, it is as good as, but no 
better than, any other judgment; and like any other judgment, if void for 
want of jurisdiction in the arbitrator, it may be so adjudged by the court 
which made the act of the arbitrator its judgment. 

2. If a portion of such award be within the terms of the reference, and an- 
other part not embraced therein, and therefore not referred, the award is 
good as to the part referred, and bad as to the other; andthe court may 
set aside the judgment as to the part not referred and sustain it as to that 
referred, and this court will not interfere. 


Arbitrament and award. Judgments. Before Judge Bu- 
CHANAN. Floyd Superior Court. January Term, 1875. 
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Reported in the opinion. 
Smita & Branua\y, for plaintiff in error. 
Wricut & Featuerston, for defendants. 


JACKSON, Judge. 


Two equity cases, with the subjects matter embraced therein, 
were referred to an arbitrator. ‘They had been previously 
referred, and an award had been made and excepted to, and 
that award and the exceptions were also referred. The arbi- 
trator sustained the previous award and overruled the excep- 
tions filed, and then gave judgment for Robert W. Richard- 
son, one of the parties, the complainant in one bill and de- 
fendant in the other, for the sum of $225 392. The award 
was made the judgment of the court. At the same term, the 
heirs of John W. Richardson, the other party in interest, 
moved to set aside and annul the award as to said sum of 
$225 394, on the ground, (among others,) that said portion of 
the award was outside of the rule of reference, and upon mat- 
ters not referred, as shown by the record and order of refer- 
ence. The motion was demurred to on various grounds, but 
substantially because the matters were referred to the referee ; 
and the question is, did the rule of reference embrace three 
items which make up this sum of $225 393? These items 
are: 

Amount paid by administrator for taxes since the war . . . . . $ QI 67 
Amount allowed administrator for commissions ...... . 10000 
Amount paid by administratorto Deansince award. . ..... 33 82% 

The court below decided that these items were not embraced 
in the order of reference, overruled the demurrer, and set 
aside the award as to these three items. 

1. On examining the rule of reference and the very vol- 
uminous record which is brought here for our review, we are 
not satisfied that the court below was wrong in deciding that 
these items were not embraced in the rule. If not so em- 
braced, the judgment was right. An award, when made the 
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judgment of the court, has no greater sanctity than any other 
judgment, and may be set aside for want of jurisdiction in 
the referee, especially when such want of jurisd.ction appears 
of record, and the motion is made at the same term. 

2. And if the arbitrator had jurisdiction over part of the 
matters decided in the award, and no jurisdiction over other 
matters, the court which made the award its judgment has full 
power, we think, to vacate the portion void for want of refer- 
ence, and hence of jurisdiction, and to sustain the award as to 
all matters referred. This is precisely what we understand the 
court below has done here, and we affirm the judgment he ren- 
dered. 

Judgment affirmed. 


Nep Browy, plaintiff in error, vs. Tae StaTE oF GEORGIA, 
defendant in error. 


1, Where, pending a difficulty between the defendant and another, a third 
person interposed betwen them, when the former struck at him with an axe, 
saying that if he did not get out of the way he would knock his brains out, 
a verdict finding the defendant guilty of assault with intent to murder is con- 
trary neither to the law nor the evidence, even though the blow did not 
take effect. 

2. The newly discovered evidence being merely cumulative and for the pur- 
pose of impeaching witnesses, was no ground for new trial. 


Criminal law. New trial. Before Judge UNDERWOOD. 
Polk Superior Court. February Term, 1875. 


Reported in the decision. 


ALEXANDER & Wricut; Ivy F. THompson, for plain- 
tiff in error. 


Smita & BrRanHAM; WILLIAM M. Sparks, for the state. 


WaRNER, Chief Justice. 


The defendant was indicted for the offense of an assault 


with intent to murder, and on the trial thereof the jury 
VOL. LV. 12. 





170 SUPREME COURT OF GEORGIA. 


Brown vs. The State of Georgia. 





found him guilty. A motion was made for a new trial, on 
the ground that the verdict was contrary to law, and strongly 
and decidedly against the evidence, which motion the court 
overruled, and the defendant excepted. After the adjourn- 
ment of the court, another motion was made for a new trial 
before Judge UNDERWOOD, on the ground of newly discov- 
ered evidence since the adjournment of the court, which was 
overruled, and the defendant exected. 

1. It appears from the evidence in the record that the de- 
fendant and one Stripling had a difficulty, when the defend- 
ant ran through the house and got an axe, (a common chop- 
axe.) When defendant made at Stripling. Mercer, the person 
on whom the assault was made, in order to stop the difficulty, 
ran between them, and then the defendant struck at Mercer 
with the axe, saying that if he did not get out of his way he 
wowd knock his brains out, but did not hit him with it. The 
axe with which the assault was committed on the person of 
Mercer by the defendant, being a weapon likely to produce 
death, and the assault having been made without any provo- 
eation whatever, (Mercer acting as a peace-maker,) the verdict 
was not contrary to law and the evidence, but in accordance 
therewith, and there was no error in overruling the defend- 
ant’s motion ior a new trial. 

2. In regard to the second motion for a new trial before 
Judge UNDERWOOD, for newly discovered evidence, after the 
adjournment of the court, the alleged newly discovered ev- 
idence is merely cumulative of that offered at the trial, and 
going to impeach the credibility of the witnesses who were 
sworn in behalf of the state, on the trial, and therefore the 
motion was properly overruled, even if Judge UNDERWooD 
had the legal power and authority to have heard the motion 
after the adjournment of the court, on the statement of facts 
disclosed by the record, but as no question was raised here in 
relation to that point in the case we express no opinion in 
regard to it. 

Let the judgment of the court below be affirmed. 
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KENNEDY & Morrow, for use, ete., plaintiffs in error, vs 
J. J. VANDIVER, defendant in error. 


Where suit was brought in complaint in the statutory form of pleading, on an 
account for coal, the items of which account were set out in a bill of par- 
ticulars, and a special contract, in writing, embracing the same subject mat- 
ter of the account was tendered in evidence and rejected, and plaintiff then 
moved to amend by setting out the special contract, and the court refused 
to allow the amendment made, but non-suited the plaintiff, with leave to 
move to reinstate the case, and the motion to reinstate was made and re- 
fused : 

Held, that the amendment should have been allowed, and the motion to rein- 
state granted on that ground. 


Pleadings. Amendment. Before Judge UNDERWoop. 
Floyd Superior Court. January Term, 1875. 


Reported in the opinion. 


Samira & Branuam; Hamiiton YAnNceyY, for plaintiff 
in error. 


C. RowE 1, for defendant. 
JACKSON, Judge. 


This was a suit brought by the plaintiffs against defendants 
on an account under the statutory form of pleading. The ac- 
count was for coal furnished defendants by the plaintiffs. The 
plaintiffs tendered in evidence a written contract touching the 
coal, setting out the terms of sale. The testimony was object- 
ed to, and the chjection sustained. Plaintiffs then moved to 
amend by adding a count and setting out the written contract. 
The amendment was refused, and plaintiffs excepted. 

A non-suit was awarded, with leave to move to reinstate 
the case. The motion to reinstate was made on the ground, 
among others, of the refusal to allow the amendment; the 
court refused to reinstate, and this is the error complained of. 

The court should have allowed the amendment, and there- 
fore should have reinstated the case. The statutory form may 
be amended, as has been repeatedly raled by this court. The 
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last ruling thereon is the case of Akin vs. The Ordinary of 
Bartow, 54 Georgia Reports, 59 That case covers this. 
Let the judgment be reversed. 


James A. WILLIAMS, plaintiff in error, vs. JoaN HARKINS, 
defendant in error. 


1. The levy of an execution upon land by the sheriff, without more, was not 
sufficient evidence of a breach of warranty to sustain an action in favor of 
the present owner of the property against his vendor on the-covenant con- 
tained in the deed. 

. Land was conveyed by deed on March 26th, 1863, to which the vendor 
only held a bond for titles. An execution against said vendor for the pur- 
chase money was levied on the same on November 29th, 1867, and a sale 
made on the first Tuesday in August, 1868. The defendant was adjudged 
a bankrupt on February 3d, 1868, and discharged on the 13th of the fol- 
lowing October : 

Held, that the vendee’s claim on the covenant of warranty in the deed to him 
existed prior to the bankruptcy of his vendor, and was therefore barred by 


his discharge. 


Warranty. Levy and sale. Bankrupt. Before Judge 
UnpeErwoop. Floyd Superior Court. January Term, 1875. 


Reported in the decision. 
Dasney & Foucue, for plaintiff in error. 
Wraicut & FEATHERSTON, for defendant. 


WaRwne_ER, Chief Justice. 


The plaintiff brought his action against the defendant for a 
breach of covenant of warranty of title to a tract of land des- 
cribed in his declaration. The defendant pleaded in bar of 
the plaintiff’s action against him his discharge as a bankrupt, 
dated 13th October, 1868. On the trial of the case, the jury, 
under the charge of the court, found a verdict for the defend- 
ant. A motion was made for a new trial, on the ground that 
the verdict was contrary to the evidence and without evidence 
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to support it, and for alleged error in the charge of the court, 
which motion was overruled, and the defendant excepted. 

It appears from the evidence in the record that on the 26th 
of March, 1863, the defendant conveyed the land to the plaintiff 
by deed, with a covenant of warranty of title thereto. It also 
appears from the evidence that the defendant was adjudged a 
bankrupt on the 3d day of February, 1868, and obtained his 
discharge on the 13th of October, 1868. The plaintiff offered 
in evidence two fi. fas. in favor of P. W. & William Printup 
against the defendant, issued on judgments obtained in Jan- 
uary and July, 1866. It appears from the entry of the sheriff 
on one of the executions, that it was levied on the land as 
the property of the defendant, to pay the original purchase 
money due for said property by the defendant to plaintiff on 
the within fi. fa., which levy is dated 29th of November, 
1867. It also appears, by the sheriff’s entry on the fi. fa., 
that the above property was sold by him on the first Tuesday 
in August, 1868, and bid off by P. W. & William Printup, 
for the sum of $400 00. D.S. Printup testified that he was 
the agent of P. W. & William Printup, and held the notes 
of the defendant, Harkins, for the purchase money of said 
property, and tried to get him to pay them in 1862, the same 
being due at that time; that the fi. fas. in evidence were for 
the purchase money of the land; the defendant, Harkins, 
held P. W. & William Printup’s bond for titles; never had 
a deed to the land. Jackson testified that he saw plaintiff 
pay defendant $1,000 00 for the land in 1863 or 1864. 
Plaintiff testified in his own behalf that he purchased the 
property in 1863; that defendant stated to him, at the time 
of the. purchase, that his title to the land was good and per- 
fect ; that he paid $2,500 00 cash for it. The sheriff testified 
that the land was sold by him on the first Tuesday in Jan- 
uary, 1868, and he made a deed therefor to P. W. & William 
Printup. The defendant testified in his own behalf, and 
stated that he told the plaintiff he had only a bond for titles, 
and had not paid all the purchase money due for the land, 
and proposed to transfer to him Printup’s bond for titles, but 
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plaintiff insisted on having a deed. At that time defendant 
was worth $20,000 00. The court charged the jury, “if 
the proof shows that the land was levied on by the sheriff to 
satisfy a fi. fa. for the purchase money on the 29th of Novem- 
ber, 1867, I charge you that such levy was a seizure of the 
land by the sheriff, and there was from that date a breach 
of the warranty, and Williams’ debt against Harkins was 
provable in bankruptey.” 

1. In our judgment this charge of the court was error. 
The levy of the fi. fa.on the land by the sheriff, without 
more, was not sufficient evidence of a breach of the covenant 
warranty of title contained in the defendant’s deed. 

2. But notwithstanding this error in the charge of the court 
the verdict was right under the evidence in the record. If the 
plaintiff has a cause of action against the defendant for a breach 
of the warranty of title contained in his deed, that cause of 
action existed prior to the 3d of February, 1868, when the 
defendant was adjudged a bankrupt, and inasmuch as the 
piaintiff’s claim for that breach of warranty against the de- 
fendant existed prior to his having been adjudged a bankrupt, 
he should have proven it in the bankrupt court, and having 
failed to do that he is now barred by the bankrupt’s discharge. 
There is no evidence in the record, with or without the charge 
of the court, which would have authorized the jury, under the 
law, to have found a different verdict than that which they 
did find. 

Let the judgment of the court below be affirmed. 





Sarau E, Putsen, administratrix, plaintiff in error, vs. Joun 
G. WHITFIELD, defendant in error. 


(BLecKLeEy, Judge, having been of counsel, did not preside in this case.) 


Where suit is brought jointly against the surviving partner and the adminis- 
tratrix of the deceased partner, and the plaintiff dismisses it as to the sur- 
viving partner, and there is no allegation that the partnership is insolvent, 
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though the surviving partner has gone into bankruptcy individually, and 
there being no issuable defense filed on oath, the court entered up judg- 
ment against the administratrix alone, and these facts all appear of record: 

Held, that the judgment is illegal, and should be arrested, the motion being 
made at the same term when the judgment was entered up, the administra- 
trix having been absent from the state and having had no notice that the 
case had been dismissed as to her co-defendant. 


Partnership. Joint obligors. Bankrupt. Pleadings. Judg- 
ments. Before Judge BUCHANAN. Troup Superior Court. 
November Term, 1874. 


Reported in the opinion. 
A. H. Cox; B. H. Hitx & Son, for plaintiff in error. 


Speer & Speer, for defendant. 


JACKSON, Judge. 


John G. Whitfield brought suit against Albert E. Cox, as 
surviving partner of the firm of Pullen & Cox, and against 
two administrators, and Mrs. Pullen, as administratrix of the 
other partner, Charles D. Pullen, deceased. The two admin- 
istrators ceased to be parties—one having died and the other 
never having qualified. On motion of plaintiff, the case was 
dismissed as to Cox, the surviving partner, because he had gone 
into bankruptcy, and at the same term of the court, judgment 
was entered up by the court against Mrs. Pullen, the admin- 
istratrix, there being no issuable defense filed on oath. It 
appeared that Mrs. Pullen was absent from the state during 
all these proceedings, and had no notice thereof; and moved, 
by her counsel, afterwards, but at the same term of the court, 
to arrest the judgment, on the ground, substantially, that the 
suit was against partners on a joint partnership note; that 
Cox was the surviving partner, and that there was no allega- 
tion that the partnership was insolvent, and that all this ap- 
peared from the face of the pleadings. The court overruled 
the motion, and the defendant excepted. 

The Code provides that the surviving partner has the right 
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to control the assets of the firm, and that he is primarily liable 
for their debts: Code, sec. 1907. The statutes allowing the 
administrator of the deceased partner to be sued in the same 
action, codified in sections 3348 and 3343 of the Code, do not 
change this primary liability, so as to make legal a judgment 
against the representative of the deceased partner alone, unless 
it appear that the assets of the partnership have been exhaust- 
ed, and some good reason exists for not embracing the surviv- 
ing partner in the judgment. In this case there is no allega- 
tion that the partnership assets have been exhausted. It 
appears that the surviving partner had gone into bankruptcy, 
and was therefore dismissed from the suit by the plaintiff ; 
but it does not appear that he had been discharged as a bank- 
rupt. Even if he had been so discharged, that diseharge did 
not release the partnership assets, if there were any, from 
this debt. But he pleaded no discharge; the plaintiff volun- 
tarily dismissed the suit as to him ; and the court entered up 
judgment against the administratrix alone, thereby making 
the private property of the deceased partner primarily liable 
for the partnership debt. And all these facts appear of record ; 
and we think that it thus appears of record that the judgment 
is illegal and should be arrested. 

After the motion in arrest of the judgment had been over- 
ruled, a motion was made to set it aside on substantially the 
same grounds; but as the motion in arrest, under our view of 
the law, disposes of the case, it is unnecessary to consider the 
latter motion. 

Judgment reversed. 


Joun T. DowE.t ef al., plaintiffs in error, vs. GEorGE A. 
DickLE & Company et al., defendants in error. 


A receiver was appointed at the instance of a mortgagee to take charge of the 
mortgaged property, consisting of a stock of goods and books of account, 
etc., representing such portion of the stock as had been sold since the date 
of the mortgage, Whilst this litigation thus stood, judgments were recov- 
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ered against the mortgagor and claimed a fund in the hands of the re- 
ceiver realized from the accounts and choses in action, The chancellor 
ordered this money paid to the judgments: 

Held, correct, The choses in action in the hands of the receiver were legal 
assets, and as the mortgagee had obtained no decree on his bill, the com- 
mon law judgments were entitled to the fund, 


Equity. Receiver. Lien. Judgments. Before Judge 
BucHanan. Floyd Superior Court. January Term, 1875. 


Reported in the decision. 


Smitty & Branuam; J. N. Guienn; D. R. MircHe .t, 
for plaintiffs in error. 


Waicut & FeEAtHERSTON, for defendants. 


WARNER, Chief’ Justice. 


This case came before the court below on a motion to dis- 
tribute money in the hands of a receiver who had been ap- 
pointed by the chancellor on a bill filed for that purpose to 
take charge of a stock of goods which had been mortgaged 
by Jones to Dowell, as also the books of accounts and choses 
in action of Jones. The bill was filed by Dowell, the mort- 
gagee, against Jones, the mortgagor. The receiver was ap- 
pointed on the 1st of January, 1874, and as it appears from 
his return, had in his hands, after deducting expenses, com- 
missions, ete., the sum of $205 40 which had been collected by 
him as the proceeds of goods sold by Jones after the date of 
Dowell’s mortgage, and which were embraced in it. The mort- 
gage on the stock of goods is dated on the 17th day of April, 
1873, and was foreclosed in January, 1874. ‘The money in 
the hands of the receiver, was claimed by the plaintiffs in two 
fi. fas., one in favor of Dickle & Company vs. Jones, the 
other in favor of Wright and Featherston vs. Jones, issued 
on judgments obtained on the 6th of March, 1874. The 
court ordered the money to be paid to the two common law 
fi. fas. instead of to the mortgage fi. fa., wherenpon Dowell 
excepted. 
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There is no doubt that the money in the hands of the receiver 
was collected by him from persons who were indebted to Jones 
for goods purchased of him after the date of the mortgage, and 
which were embraced in it at the time of the date thereof, and 
there is no doubt but that the plaintiffs in the two common 
law judgments obtained the same, after the goods, notes and ac- 
counts of Jones had been placed in the hands of the receiver 
under the order of the chancellor. Neither party had any legal 
lien upon the money in the receiver’s hands. The mortgagee 
had no legal lien upon the proceeds of the goods which had 
been sold by the mortgagor, after the date of his mortgage. 
The plaintiffs in the common law judgments against Jones, 
obtained no lien on the choses in action then in the hands 
of the receiver under the order of the chancellor at the time 
their judgments were obtained. Who, then, is entitled to the 
money in the hands of the receiver, the plaintiff in the mort- 
gage fi. fa. who filed the bill under which the receiver was 
appointed and the money brought into court, or the plaintiff’s 
in the common law judgments? The solution of this ques- 
tion depends upon the fact whether the money in the hands 
of the receiver was legal or equitable assets. The notes and 
accounts due to Jones for goods sold by him, were undoubt- 
ed legal assets, and could have been reached in the hands of 
his debtors, by the legal process of garnishment, by his cred - 
itors. Did the fact that the notes and accounts due to Jones, 
were taken into the possession of a receiver under the order 
of the chancellor, and by him collected, change or alter the 
original nature and character of the assets, and convert the 
same into equitable assets? We think not, and inasmuch as 
Dowell had not obtained any judgment or decree on his bill 
against Jones, the debtor, and the plaintiffs claiming the money 
had obtained judgments on their demands against Jones, there 
was no error in ordering the money in the receiver’s hands to 
be paid to their executions according to the ruling of this 
court in Robinson vs. The Bank of Darien, 18 Georgia Re- 
ports, 65. 

Let the judgment of the court below be affirmed. 
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WitiramM D. Barcuay, plaintiff in error, vs. THE STATE 
oF GEorRGIA, defendant in error. 


Where one is indicted for a misdemeanor under section 4600 of the Code, 
the gist of the offense thereunder, being the sale or disposition of property 
mortgaged, so as to defeat the rights of the mortgagee, and the property de- 
scribed in the mortgage is “‘ one bay mare mule :” 

Held, that parol evidence is inadmissible to show that there was a mistake in 
the description, and that the mortgage was intended to cover a bay horse 
mule, though the indictment alleged the mistake. 


Criminal law. Indictment. Evidence. Before Judge 
Hawt. Monroe Superior Court. February Term, 1875. 


Reported in the opinion. 


Hammonp & Berner, by W. T. Trips, for plaintiff in 
error. 


T. B. CaBaniss, solicitor general, by PEEPLES & HowELL, 
for the state. 


JACKSON, Judge. 


The defendant was indicted under section 4600 of the Cude, 
for having sold and disposed of a certain bay horse mule af- 
ter having mortgaged the said mule to the mortgagee, with 
the intent to defraud the mortgagee. It was alleged in the 
indictment, that by mistake the mortgage described the ani- 
mal as a bay mare mule. Evidence was admitted to show the 
mistake, and the defendant was convicted. We think the 
court erred in admitting the evidence, and that the conviction 
was illegal. In a civil case, this evidence may be admissible, 
but in a criminal case we hold it is not, where the instrument 
in writing is the basis of the prosecution. 

The judgment is, therefore, reversed. 
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JAMES J. WHITTLE, plaintiff in error, vs. JosEpH E. WEB- 
STER, defendant in error. 


When a landlord rents a store-house to a tenant for the purpose of selling 
goods therein, in the absence of the tenant’s knowledge to the contrary, the 
law will presume that it is in a condition suitable for the purpose for which it 
was rented by the tenant, andif it is not, and damage results to the tenant’s 
goods in consequence of the defective condition of the rented premises, 
the landlord is liable therefor; and if after the premises have been rented, 
the same become unfit by reason of the roof of the house becoming leaky, 
or other similar cause, so as to render the house unsuited for the purpose 
for which it was rented, the landlord is bound, upon notice being give to 
him of the defect by the tenant, to make the necessary repairs within a 
reasonable time thereafter. 


Landlord and tenant. Repairs. Before Judge JAMES 
JOHNSON. Muscogee Superior Court. May Term, 1875. 


Reported in the decision. 


D. H. Burts; W. A. Lirrte; Peasopy & Brannon, 
for plaintiff in error. \ 


BLANDFORD & GARRARD, for defendant. 
Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages alleged to have been sustained to 
the plaintiff’s goods in consequence of the leaky condition of 
a certain described store-house rented by the plaintiff from 
the defendant, in the city of Columbus. 

On the trial of the case there was evidence introduced on 
both sides in relation to the damage done to the plaintiff’s 
goods, and as to the condition of the store-house whilst the 
same was occupied by the plaintiff. The jury, under the 
charge of the court, found a verdict in favor of the defendant. 
The court charged the jury, amongst other things, in sub- 
stance, as follows: “ When one rents a lot and house thereon, 
he takes them for better or for worse, and if defendant rented 
a store-house to the plaintiff, and the house was in a certain 
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condition at the time of renting, the defendant was not bouhd 
by such-renting to put other or more repairs thereon than 
were necessary to keep the house in the same condition it was 
when rented. If the house rented was subject to leakage 
from rain at the time rented, and being thus subject to leak- 
age and the goods of the defendant were damaged from leak- 
age to which it was subject at the time rented, the defendant 
is not liable for such damage to the plaintiff’s goods. It is 
the duty of the landlord to put such repairs on the rented 
premises as will keep them in the condition they were when 
rented, thus much and no more, and a landlord does not in- 
sure against leakage and damage therefrom to the tenant.” 
To this charge of the court the plaintiff excepted. 

In our judgment, this charge of the court, in view of the 
evidence in the record, was error. By the 2284th section of 
the Code it is declared that the landlord must keep the rene 
premises in repair, and is liable for all substantial improve- \ 
ments placed upon them by his consent. This section of the 
Code was construed by this court in Guthman vs. Castleberry, 
48 Georgia Reports, 172. If a tenant should rent a dilapi- 
dated or leaky store-house, with full knowledge of its actual 
condition, at'a reduced price in consequence thereof, and puts 
his goods therein, and the same are damaged, he would not 
then have any legal or just cause of complaint against his 
landlord. But when a landlord rents a store-house to a tenant 
for the purpose of selling goods therein, in the absence of the 
tenant’s knowledge to the contrary, the law will presume that 
it is in a condition suitable for the purpose for which it was 
rented by the tenant, and if it is not, and damage results to 
the tenant’s goods in consequence of the defective condition 
of the rented premises, the landlord is liable therefor, and if 
after the premises have been rented, the same become unfit, 
by reason of the roof of the house becoming leaky, or other 
similar cause, so as to render the house unsuited for the pur- \ 
pose for which it was rented, the landlord is bound, upon no- 
tice being given to him of the defect by the tenant, to make 
the necessary repairs within a reasonable time thereafter, and 
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if,* upon his failure to do so, damage results to the tenant’s 
goods in consequence of such failure to make the necessary 
repairs, the landlord will be liable therefor. In this state the 
law is that the landlord must keep the rented premises in re- 
pair, not as the same were when the tenant rented them, if he 
did not know of the defective condition thereof at the time, 
but the same are to be kept in repair by the landlord so as 
to render them suitable for the purposes for which they were 
rented. If the tenant pays the landlord a fair and reason- 
able rent for the store-house rented as being suitable for the 
purpose for which he rented it, he is entitled to have it kept 
in repair by the landlord for that purpose, under the provis- 
ions of our Code. 

Let the judgment of the court below be reversed. 





Tuomas O. Bowen, plaintiff in error, vs. MAry Bowen, 
defendant in error. 


1. The system of homestead and exemption provided for by the constitution 
is voluntary, not compulsory; and the laws enacted for the setting apart 
and valuation thereof should be so construed as to harmonize with the vol- 
untary character of the constitutional system. 

. Therefore, section 2022 of the Code, which enacts that ‘should the hus- 
band refuse to apply for the aforesaid exemption, his wife, or any person 
acting as her next friend, may do the same, and it shall be as binding as if 
done by the husband,” should not be construed to mean that if the husband 
not only refuses to apply himself for homestead, but solemnly objects on 
record as a party defendant, to his wife’s doing so, that then the application 
shall be granted and the homestead carved out of his individual property 
over the objection so made by him, 

. No man’s property can be set aside as homestead and exemption without 
his consent, express or implied; if his wife, or some one as her next friend, 
apply and he fails to interpose objection by plea, his assent will be implied ; 
but if he hedoes interpose objection by plea, the presumption is rebutted, 
and the homestead cannot be set apart out of his property. The distinction 
is clear between his refusal to apply himself, and his objecting to another 
applying in behalf of his family; and the statute will be construed to mean 
that though he refuse to act, his wife’s application will be granted unless he 
object by plea; then it will be refused. 
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Homestead. Laws. Husband and wife. Before Judge 
BarTLeETT. Jones Superior Court. October Term, 1874. 


Report unnecessary. 

Por, Haut. & Lorton, for plaintiff in error. 
Isaac HARDEMAN, by brief, for defendant. 
JACKSON, Judge. 


The single question made in the record in this case is, can 
a man’s own individual property be set apart as homestead 
and exemption from his debts without his consent? We 
think that it cannot be done under the constitution and 
laws of this state, and our reasons for so holding are suffi- 
ciently set out in the syllabus furnished the reporter for pub- 
lication. We merely remark here that under the old exemp- 
tion laws, enacted in 1841, a question somewhat analogous to 
that at bar came before this court, and it was held that the 
legislature had no constitutional power to take from a man 
any portion of his property without his consent ; and that to 
take it from the payment of his debts is to take it from him: 
Davenport et al. vs. Alston, 14 Georgia, 274. Our constitu- 
tion of 1868 does not enlarge the scope of legislative power 
in this particular, so as to authorize the legislature to take 
away a man’s property without his consent; on the contrary, 
the system of homestead and exemption therein authorized is 
voluntary, not compulsory. Each head of a family shall be 
entitled to the homestead and exemption ; or the guardian or 
trustee of minor children shall be entitled to such homestead 
and exemption—evidently supposing their assent thereto, 
either express or implied. The assent of the father will be 
implied if he do not object, though he may refuse to act him- 
self, and his wife act for the family ; but if he object by plea, 
as in this case, his objection must prevail against the applica- 
tion. There is a distinction—clear, we think—between his 
refusal to act himself and his objecting to his wife’s acting for 
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the family. And we construe the act which authorizes the 
wife to act in case the husband refuses, to mean, where the 
husband simply declines to make application, and cannot ex- 
tend it to cases where he objects on record, by defense, to the 
wife or any one else applying, if the property be his. Of 
course, if the property belong to the wife or the children, or 
to both, the husband and father could not object, nor would 
his consent be necessary to secure the homestead and exemp- 
tion out of such property : See Code, sections 2022, 2018. 
Judgment reversed. 


WixuiaM P. Jowers, plaintiff in error, vs. James L. BAKER, 
defendant in error. 


The fair and legitimate construction of a contract to furnish timber and saw- 
logs to meet the demand of a certain mill and to keep the same constantly 
running during the continuance of the contract, is not that the party assum- 
ing the obligation should furnish only a sufficient quantity of timber to sup- 
ply the demand of the purchasers of lumber from said mill, but that he 
should deliver a sufficiency of logs, etc., to keep the mill constantly run- 
ning independent of what might be the demand of the purchasers. 


Contracts. Before Judge JAMes JOHNSON. Marion Su- 
perior Court. April Term, 1875. 


Reported in the decision. 


Tuomas H. Pickett; Lirrte & CrawFrorpD ; PEABODY 
& Brannon, for plaintiff in error. 


BianpFrorp & GARRARD; Hinton & Sons; E. M. 
Bort, for defendant. 


Warner, Chief Justice. 


William P. Jowers brought his action against James L. 
Baker, in Marion superior court, alleging that on the first of 
September, 1870, he made and entered into a parol contract 





ATLANTA, JULY TERM, 1875. 185 





Jowers vs. Baker. 





with the said Baker for the purpose of sawing lumber for sale, 
in which the said Jowers was to furnish the engine and boiler 
with saw-mill attached, and place them on the land of said 
Baker, in running order, and keep them in proper repair for 
sawing lumber, the said Baker to furnish timber and saw-logs, 
at his own expense, to meet the demand of said mill and keep 
the same constantly running during the continuance of the 
contract, which was to continue for six months from the time 
the mill was placed on Baker’s land, and longer if agreed to 
by the parties, but in no event should the mill be stopped by 
either without ample notice to the other party. 

Said plaintiff averred his faithful compliance with the terms 
of said contract on his part ; and that with the consent of said 
Baker, the said plaintiff rented the said engine, boiler and 
saw-mill to one John G. Lidy, who ran the same with the 
said Baker, under the same terms and stipulations of the con- 
tract as above set forth, from the 18th November, 1870, to 
the 17th February, 1871, when at the instance of said Baker, 
the said Jowers dispossessed the said Lidy and took possession 
of said mill, and under the contract before stated, with said 
Baker, continued the said business until 5th June, 1871, and 
that one-half of the lumber cut by said mill belonged to each, 
said Jowers and said Baker; that Baker failed to comply 
with the contract, in that he did not furnish saw-logs to suit 
the capacity of the mill, in consequence of which the said mill 
was idle one half of the time the said Jowers was in posses- 
sion, and instead of cutting seven thousand feet, (its capacity.) 
only cut thirty-five hundred feet per day, and thereby said 
plaintiff lost and was damaged seventeen hundred and fifty feet 
of lumber (his half) per day for eighty-five days, during which 
time the mill was running under the said contract, to his loss 
and damage one hundred and sixty one thousand two hundred 
and fifty feet of lumber, of the value of $1 50 per hundred 
feet, equalling $2,419 75. Plaintiff further averred that dur- 
ing the existence of said contract, said Baker stopped said 
mill without notice to him, and the same stood idle for one 
month, to plaintiff’s loss and damage $1,365 00. 

VOL. LV. 13. 
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After the evidence had closed, and upon the submission of 
the case to the jury, the court charged that “it was the duty 
of the court to construe the pleadings, and that the meaning 
of the contract as set out in the declaration was that the mill 
was to be put up on Baker’s land, to be superintended by 
Jowers, for the purpose of cutting lumber for sale, and that 
Baker agreed to furnish as many logs as would meet the de- 
mand for the sale of the iumber so cut, of such logs as grew 
on Baker’s land, and if Baker furnished logs sufficient to 
meet the demand of the mill, then Baker had not violated 
his contract.” Which said charge and construction is assign- 
ed as error. 

The court further charged that ‘the contract, as set out in 
the declaration, did not mean that Baker agreed to furnish 
logs to keep the mill running to. its full capacity for sawing, 
but it meant that Baker should furnish only such a quantity 
of saw logs as would supply the demand of the purchasers 
for lumber from said mill.” Which said charge and con- 
struction is assigned as error. The court further charged 
that “the true measure of damages in the case was the amount 
of money that it would have cost Jowers to furnish logs suffi- 
cient to supply the demand for lumber made upon the mill.” 
Which is assigned as error, ‘The jury found a verdict for de- 
fendant. 

In our judgment the court erred ,in its charge to the jury 
as to the construction of the contract alleged in the plaintiff’s 
declaration. The fair and legitimate interpretation of the 
words of the contract is not that “ Baker should furnish only 
such a quantity of saw-logs as would supply the demand of 
purchasers of lumber from said mill,” but the fair and legiti- 
mate interpretation of the words of the contract is that Baker 
was to furnish timber and saw-logs, at his own expense, to 
meet the demand of the said mill and keep the same constantly 
running during the continuance of the contract. The plain 
and obvious meaning of the words of the contract is, that 
Baker was to furnish timber and saw-logs to keep the mill 
constantly running for six months, that is to say, to meet the 
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reasonable demand of said mill, so as to keep it constantly 
running, and not to meet the demand of purchasers for lum- 
ber from said mill. How far the want of purchasers of the 
lumber sawed at the mill under the contract would go in miti- 
gation of the plaintiff’s damages is a different question. 

Let the judgment of the court below be reversed. 


JAMES K. WRiGHT, administrator, plaintiff in error, vs. 
JOHN W. BEssMAN, defendant in error. 


1. The returns of an administrator admitted to record by the ordinary, are 
prima facie evidence for him, and the onus is on the objector to show them 
incorrect. 

2. The payee or holder of a note is an incompetent witness to testify that he 
put the credit on it which kept it alive, by the authority and as agent of the 
maker—the maker being dead. 

3. A new promise, to prevent the bar of the statute of limitations, must be in 
the hand-writing of the maker, or subscribed by him, or some one author- 
ized by him, and the holder thereof cannot be the agent so authorized by 
him: 34 Georgia Reports, 245. 


Administrators and executors. Witness. Promissory notes. 
Statute of limitations. Principal and agent. Before Judge 
Bartriett. Morgan Superior Court. March Term, 1875. 


Reported in the opinion. 

A. G. & F. C. Fosrer, for plaintiff in error. 
Reese & REEsE, for defendant. 

JACKSON, Judge. 


The administrator applied for letters of dismission. Bess- 
man, a creditor of intestate, objected, on the ground that the 
administrator had misapplied the assets of the estate in this, 
that he had paid off a note barred by the statute of limita- 
tions, and had thus made himself responsible to creditors and 
could not be discharged until the claim of objector was paid 
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to the extent of the misapplied fund. The jury, under the 
charge of the court, found against the discharge; the admin- 
istrator moved for a new trial on many grounds, but which 
we think may be reduced to three: 

Ist. That the court erred in ruling that the return of the 
administrator is not prima facie evidence of its correctness 
after it is approved and entered of record by the ordinary. 

2d. That the court erred in excluding the testimony of 
High, the payee of the note, that the credit thereon was made 
by him by the direction of the intestate. 

3d. Which is the main question in the case, that the court 
erred in ruling that the credit on the note which kept it alive, 
if alive at all, as it was not signed at all, must be in the hand- 
writing of the intestate. It was admitted not to be in his 
hand writing, and the case turns on whether it could be proved 
that he authorized the payee to put the credit on for him so 
as to keep the note alive. 

1. As to the first ground, we think the returns allowed by 
the ordinary are prima facie evidence for the administrator, 
and that the same must be rebutted by proof, the onus being 
upon the objector: Code, section 2527. 

2. As to the second point, we think that the court was 
right in rejecting the testimony of High. The other party to 
the transaction on which the case turned was dead, and the 
reason and spirit of the exception in section 3854 of the Code, 
applies. Besides, the very object of requiring the credit to be 
put on by the maker of the note to prevent the bar of the 
statute, would be defeated, if the payee, after the death of the 
maker especially, were permitted to swear that he, as the 
agent of the dead maker, put the credit upon the note: Code, 
section 3854; Shumate vs. Williamson, 34 Georgia Reports, 
245. 

3. But if High had been competent as a witness, he could 
not have been the agent under the ruling in Shumate vs. Wil- 
liamson. So that if it had been proved by him that he put 
the credit there by authority of the intestate, it would be as if 
it had not been put there at all. While, therefore, the court 
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may have committed errors, on the main questions he ruled 

right; and as the verdict of the jury under the admitted facts 

must have been as it is in any event, we affirm the judgment 

of the court below in overruling the motion for a new trial. 
Judgment affirmed. 





GrorGE A. Brown, plaintiff in error, vs. JAMES M. Ben- 
NETT, defendant in error. 


There is no law which will authorize the decree of a court of equity to be set 
aside for defective allegations in the bill, or for defective pleadings, on mo- 
tion, as may be done with judgments at common law, under the provisions 
of the Code. The proper remedy is by bill of review. 


Equity. Practice in the Superior Court. Motion. De- 
crees. Judgments. Before Judge CLARK. Sumter Superior 
Court. October Adjourned Term, 1875. 


Reported in the decision. 


Hawkins & Hawkins; N. A. Smirn, for plaintiff in 
error. 


Peabopy & BRANNON, by brief, for defendant. 


WaRNER, Chief Justice. 


This was a motion to set aside a decree made by a court of 
equity in favor of Brown, the complainant, against Bennett, 
one of the defendants therein. The motion to set aside the 
decree was based on two grounds: First, that the defendant, 
Bennett, had never been served with process in said case. 
Second, because the allegations in said bill make out no case 
upon which a decree could have been rendered against the de- 
fendant, Bennett, and there is no prayer in said bill as against 
him. On the hearing of the motion, the court, from the evi- 
dence before it, held that the defendant, Bennett, had been 
served with process, and overruled that ground of the motion 
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to set aside the decree. The court sustained the motion to set 
aside the decree on the ground that there was no allegation in 
said bill charging Bennett, and no relief prayed for against him. 
To which judgment and decision of the court setting aside 
said decree, Brown, the complainant in the bill, excepted. 

It appears from the record before us, that the bill was filed 
by the complainant against Furlow, Price & Furlow, part- 
ners, who resided in the county of Sumter, and the defendant, 
who resided in the county of Glynn, in which it is alleged 
that defendant, Bennett, owed complainant, $500 00, to secure 
the payment of which he had executed to him a.mortgage on 
a negro girl named Margaret; that after the execution and 
record of said mortgage, the defendant, Bennett, placed the 
said negro in the possession of Price to secure a debt said to 
be due by him to the firm of Furlow, Price & Furlow; that 
Price, one of the said firm, run off said negro, or has sold her 
and received the proceeds of such sale, whereby she is placed 
beyond the reach of his mortgage fi. fa.; that the defendants, 
Furlow, Price & Furlow, pretend that said defendant, Ben- 
nett, conveyed to them said negro prior to the date of said 
mortgage to secure them in accepting paper for the deferdant, 
Bennett, ete.; that the defendant, Bennett, is insolvent. The 
prayer of the bill is, that the defendants may be compelled to 
produce said negro, and in default thereof, that they be de- 
creed to pay the complainant the amount of his mortgage debt, 
and that complainant may have such other and further relief 
in the premises as the court may deem just and proper. This 
bill was filed 9th February, 1856. On the hearing in Oc- 
tober, 1872, the jury found a verdict in favor of Furlow, 
Price & Furlow, against the defendant, Bennett, for $500 00, 
the amount of the debt, with interest, and a decree was en- 
tered thereon 8th March, 1873. The court having found that 
the defendant, Bennett, was served with process, it may well 
be questioned whether, in contemplation of law, he is not to 
be considered as having been before the court when the de- 
cree was rendered against him, and failing to except thereto 
on the ground contained in his present motion, he is not con- 
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cluded by that decree. But be that as it may, we are not 
aware of any law which will authorize a court to set aside the 
decree of a court of equity for defective allegations in the bill, 
or for defective pleadings, on motion, as may be done as to 
common law judgments, under the provisions of the Code. If 
it appears on the face of the proceedings in an equity cause 
that the same are so defective that no valid decree could have 
been rendered thereon, then the proper remedy is by a bill of 
review to set aside the decree, and not by a mere motion as 
was done in this case. As before remarked, we are not aware 
of any law which would have authorized the court to have 
set aside the complainant’s decree on the ground stated in its 
judgment on a mere motion, and for that reason we reverse the 
judgment setting it aside. 
Let the judgment of the court below be reversed. 


Dennis O’ConNELL, plaintiff in error, vs. THe STaTe OF . 
GEorRGIA, defendant in error. 


Where the defendant was indicted on two counts for simple larceny and re- 
ceiving stolen goods, knowing them to have been stolen, the gist of the of- 
fense in the last count is the felonious szow/ledge that the goods were stolen, 
and if the jury find a special verdict of “ guilty of receiving stolen goods,” 
without more, the verdict is bad, and the judgment will be arrested: See 


28 Georgia, 367. 


Criminal law. Receiving stolen goods. Verdict. Before 
Judge Barruetr. Chatham Superior Court. February 
‘Term, 1875. 


Reported in the opinion. 


Rurus E. Lester; M. J. O’DonoGHvueE, for plaintiff in 
error. 


W. G. CuaRLTOoN, solicitor general pro tem., for the state. 
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Jackson, Judge. 


The single question necessary to be decided in this case is, 
whether the judgment will be arrested on a charge in an in- 
dictment for receiving stolen goods, knowing them to have 
been stolen, when the jury return a special verdict of “ guilty 
of receiving stolen goods.” We think the principle ruled by 
this court in the case of Couch vs. The State, 28 Georgia, 
367, controls this case. The gist of the offense is the feloni- 
ous knowledge. ‘The jury did not find that, and the fact that 
they made a special verdict omitting the very gist of the of- 
fense, is presumptive proof that they did not mean to find it. 
What they have found is no offense. The verdict is a mere 
nullity, and no legal judgment or sentence can be predicated 
thereon. We think the court erred, therefore, in not arrest- 
ing it, and reverse his judgment. It becomes unnecessary to 
consider the motion for a new trial. 

Judgment reversed. 


Witi1AM Ross, plaintiff in error, vs. THE STATE OF GEOR- 
aA, defendant in error. 


When an offense is committed against the laws of the United States, the per- 
son charged therewith must be prosecuted therefor in the courts of the 
United States. The state courts have no jurisdiction thereof. 


Criminal law. Jurisdiction. United States Courts. State. 
Before Judge Kippoo. Randolph Superior Court. Novem- 
ber Term, 1874. 


Reported in the decision. 


H. & I. L. Fievper; L. S. Caasrain, for plaintiff in 


error, 


JAMES T, FLEWELLEN, solicitor general, by A. Hoop, for 
the state. 
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WARNER, Chief Justice. 


The defendant was indicted for the offense of “ perjury” in 
the superior court of Randolph county, and on the trial there- 
for, the jury found him guilty. When the evidence on the 
part of the state was closed on the trial, the counsel for the 
defendant made a motion to quash the indictment and pro- 
ceedings, and to discharge the defendant, on the ground that 
the alleged false oath was taken before a United States com- 
missioner in the investigation before him of an alleged viola- 
tion of a penal law of the United States, punishable by the 
courts of the United States, and that the superior court of 
Randolph county had no jurisdiction to try said case, which 
motion, the court overruled, and the defendant excepted. 

It appears from the evidence in the record, that the oath of 
the defendant on which the perjury was assigned, was taken 
before a United States commissioner on the investigation of a 
charge preferred before him for a violation of the enforcement 
act of congress by one Kenney, and the question is, whether 
the state court had concurrent jurisdiction with the federal 
courts for the trial of the alleged offense, or whether the fed- 
eral courts had the exclusive jurisdiction for the trial thereof. 
The offense charged in the indictment, is an offense against 
the public justice of the United States—and whatever may 
have been the conflicting decisions in the several courts of the 
United States in regard to the concurrent jurisdiction of the 
state courts in similar cases, prior to the adoption of the Re- 
vised Code of the statutes of the United States on the 20th 
of June, 1874, there is now no longer any room for doubt or 
discussion in relation to that question. By the 5392 section 
of the Revised Statutes of the United States, it is declared 
that every person who, having taken an oath before a compe- 
tent tribunal, officer, or person, in any case in which a law of 
the United States authorizes an oath to be administered, that 
he will testify truly, ete., wilfully and contrary to such oath, 
states any material matter which he does believe to be true, 
is guilty of perjury, and shall be punished, ete., and shall 
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moreover thereafter be incapable of giving testimony in any 
court of the United States until such time as the judgment 
against him is reversed. By the 629th section it is declared, 
that the circuit courts of the United States shall have exclusive 
cognizance of all crimes and offenses cognizable under the au- 
thority of the United States, except where it is or may be 
otherwise provided by law, and concurrent jurisdiction with 
the district courts of crimes and offenses cognizable therein. 
By the 711th section it is declared that the jurisdiction vested 
in the courts of the United States of all crimes and offenses 
cognizable under the authority of the United States, shall be 
exclusive of the courts of the several states. When a crime is 
committed against the public justice of the United States, the 
party charged therewith is to be indicted and prosecuted there- 
for in the courts of the United States, and not in the courts 
of the state. When a crime is committed against the public 
justice of this state, the party charged therewith should be 
indicted and prosecuted in the courts of this state, and not 
in the courts of the United States. In our judgment, the of- 
fense charged in the indictment contained in the record was 
an offense against the public justice of the United States, and 
not an offense against the public justice of this state, and there- 
fore the superior court of Randolph county had no jurisdic- 
tion to try it, and the court erred in not sustaining the de- 
fendant’s motion to quash the indictment and proceedings had 
thereon, and to discharge the defendant therefrom. 
Let the judgment of the court below be reversed. 


Evias BAWKNIGHT, plaintiff in error, vs. THE LIVERPOOL 
AND LONDON AND GLOBE INSURANCE CoMPANY, defend- 
ant in error. 


Georgia courts have no jurisdiction of suits 72 Jersonam against a foreign cor- 
poration, unless the contract sued on has been made in Georgia, or the 
Georgia agent is connected therewith, within the scope of his authority as 
the maker of such contract. The remedy on the foreign contract or judg- 
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ment is 77 vem, by attachment or garnishment. Such remedy will reach 
all the property belonging to the foreign corporation in Georgia; and it 
would be unreasonable, by construction, to extend the statutes of Georgia 
to embrace suits 7 fersonam beyond contracts made by the agents in our 
midst, and with which they are familiar, and which they will know how to 
defend. 


Foreign corporations. Actions. Before Judge TOMPKINS. 
Chatham Superior Court. February Term, 1875. 


Reported in the opinion. 
Harrrince & CuHIsHouM, for plaintiff in error. 


Jackson, LAwTon & BaAsinGEr, for defendant. 


JACKSON, Judge. 


The defendant is a corporation chartered by Great Britain, 
and having an agency in Savannah, Chatham county, Georgia. 
A judgment was obtained against it by the plaintiff, in Flori- 
da, and suit on this judgment was brought in the superior 
court of Chatham county. A motion was made by the de- 
fendant to dismiss it on two grounds: Ist. Because the su- 
perior court of Chatham county had no jurisdiction of the 
cause, (the motion on this ground having been made at a 
prior term, before Judge Schley, and refused by him, and 
excepted to pendente lite, and is here for review ;) 2d. Because 
the judgment sued on was fraudulent on its face. The court 
granted the motion and dismissed the suit, the plaintiff ex- 
cepted, and this dismissal of the suit is the error complained of. 

The first question is, has the superior court of Chatham 
jurisdiction of such a suit. This depends upon the construe- 
tion of our statutes. The general rule is that a corporation 
can be sued only in the place where it was created--within 
the jurisdiction where it was born, and where its principal 
place of business is located. Has that rule been changed by 
our Code in respect to foreign corporations having agents in 
our midst, and to what extent? Foreign corporations are 
recognized by us on the principle of comity: Code, section 
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1675; and if a domestic corporation, it may be sued wherever 
it has an agent who transacted its business and made contracts 
for it, and service upon such agent is good service: Code, 
section 3369. This corporation is an insurance company, and 
the statute provides that such companies may be sued at their 
principal place of business, or at any place where they have 
an agent or had one when the cause of action arose ; and ser- 
vice upon the agent is declared to be good service: Code, sec- 
tions 3408, 3409. These sections appear to apply to domestic 
corporations ; but this court has held them applicable also to 
foreign corporations having agencies in Georgia and doing 
business here, and has construed them to give our courts juris- 
diction in certain cases of suits to be instituted in personam 
against such companies: City Fire Insurance Company of 
Hartford vs. Carrugi, 41 Georgia Reports, 660, and National 
Bank of Augusta vs. The Southern Porcelain Manufacturing 
Company, decided at this term. But these cases arose out of 
contracts made here by agents in Georgia. 

We are not aware of any case which has decided that a 
foreign corporation may be sued in personam here on a foreign 
judgment, or on a contract or debt of any sort with which tie 
Georgia agency has had no connection. It would be strange 
if such were the law. .A debt created in England by this 
English corporation could then be sued here; a debt made in 
China might be sued in personam here, where this corpora- 
tion is allowed to live only for certain purposes, instead of 
being sued at home, where it lives for all purposes. There is 
good reason for so restricting the statute. The agent in 
Georgia might be able easily to defend a Georgia contract, 
where he had made or supervised it, where all the witnesses 
lived, and were accessible to him; but it would be difficult 
for him, nay, impossible, to defend an English or a Chinese 
contract without great hazard and expense; and for the very 
reason that he could not well and readily defend such a con- 
tract, suit would be brought upon them here, judgment in 
personam be rendered, and then suit on that brought at the 
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home office, and it be concluded without opportunity to de- 
fend on the merits. 

If it be replied that such a corporation might have assets, 
property, in Georgia, which can be reached only in Georgia, 
the answer is that a suit in rem will bind all that and harm 
nobody. Such a judgment will enable the creditor to reach 
all the property in Georgia in the hands of the corporation or 
in other hands. Attachment and garnishment will reach all : 
Wilson vs. Danforth, 47 Georgia Reports, 676. It is true 
that in the case just cited, Judge McCay intimates that such 
suit, begun by attachment or garnishment, might open into 
a suit in personam by service upon the agent; but it is obiter 
dictum, and the expression was used simply suggestively and 
argumentatively. 

On the whole, there is no statute expressly authorizing suit 
against a foreign corporation in personam in Georgia, we think. 
By construction and upon reason the statute designed for 
domestic corporations, has been extended to suits against them ; 
but hitherto, the construction has been applied only to con- 
tracts made by agents here among our own people. The rea- 
son for the rule ceases when it is sought to apply such con- 
struction to a foreign judgment so as to allow it to be sued in 
personam here; and the reason ceasing, we think the applica- 
tion of the wide construction of the statute should also cease. 
As this view will dispose of this case we deem it unnecessary 
to consider the other point or to express an opinion thereon. 
The judgment is affirmed, because the court below should 
have dismissed the bill when the motion therefor was made 
before his honor, Judge Schley, at the previous term, and to 
which ruling exceptions pendente lite were filed and are here 
for adjudication, this court not passing upon the reasons 
given by Judge Tompkins for dismissing the case, but affirm- 
ing the act of dismissal, because it should have been previous- 
ly done, the court having no jurisdiction of the case in per- 
sonam. 

Judgment affirmed. 
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ABNER P. WIMBERLY, plaintiff in error, vs. Ropert S, 
Bryan, defendant in error. 

I, Where the defendant paid $1,000 00 in part of purchase money for land, 
and agreed to pay $3,000 00 more, and the plaintiff placed him in posses- 
sion thereof, where he still remains, such acts constitute a part performance 
of the contract of sale which would take the same without the operation 
of the statute of frauds, although such contract had not been reduced to 
writing. 

Where, to a suit upon a note for the balance of purchase money due on 
land, brought by the vendor, the defendant pleaded that he, the plaintiff, 
and one W., had agreed that he should pay such balance on a note held by 
W. against the plaintiff, a demurrer thereto was properly sustained, The 
plea does not allege that W. had any such vested interest in the note for 
such balance, by virtue of any valid contract made with the plaintiff as 
would entitle him to receive the amount due thereon to the exclusion of the 
plaintiff if he thought proper to collect it in his own name, and to revoke 
any authority given to W. to receive it. 

Statute of frauds. Part performance. Pleadings. Powers. 

Contracts. Before Judge James Jounson. Talbot Superior 


Court. September Term, 1874. 
Reported in the decision. 
E. H. Worriti; M. H. BLanprorp, for plaintiff in error. 
Wiuus & Wins; H. L. Bennrne, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on a promissory note for the sum of $3,000 00. The 
defendant pleaded to the plaintiff’s action, that said note was 
given in consideration of a verbal agreement made by the 
plaintiff with the defendant for the sale of certain described 
lots of land, and was therefore void under the provisions of 
the 1950th section of the Code. The defendant also pleaded 
that at the time of the making of the alleged contract men- 
tioned in plaintiff’s declaration, he agreed to pay $4,000 00 
for the purchase of a tract of land, $1,000 00 in cash, and the 
balance of the purchase money to one Lewis Wimberly upon 
a note made by plaintiff to said Lewis Wimberly then in the 
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hands of Laura, the wife of plaintiff. The defendant also 
pleaded that at the time of the making the said supposed con- 
tract, it was agreed between plaintiff and the defendant and 
Lewis Wimberly, and Laura Bryan, the wife of plaintiff, 
that the defendant should pay the $1,000 00 in cash for the 
land to the plaintiff, and the balance to the said Lewis Wim- 
berly, ete. The plaintiff demurred to the defendant’s pleas, 
the court sustained the demurrer, and the defendant excepted. 

The case was then tried on the evidence contained in the 
record, and the jury found a verdict for the plaintiff. The 
defendant excepted to the charge of the court, which was in 
substance as follows: that if plaintiff agreed to sell the land 
mentioned to defendant, and defendant paid $1,000 00 of the 
purchase money, and agreed to pay $3,Q00 00 more, and if 
plaintiff put defendant in possession of the land, and he still 
retains possession of it, that then this was such a part per- 
formance of the said contract as took the same without the 
operation of the statute of frauds, although said contract was 
not reduced to writing, and no memorandum in writing of 
the same was made and signed by the parties to be charged 
therewith, and the plaintiff would be entitled to recover the 
balance of the purchase money agreed to be paid for the land. 

There was no error in sustaining the demurrer to the second 
and fourth pleas of the defendant. It is not alleged in the 
pleas that Lewis Wimberly had such an interest in the plain- 
tiff’s note as would entitle him to be paid the money due 
thereon, to the exclusion of the plaintiff’s right to collect and 
receive it. In other words, the pleas do not allege that Lewis 
Wimberly had such a vested interest in the $3,000 00 due 
on the note, by virtue of any valid contract made with the 
plaintiff as would entitle him to receive it from the defend- 
ant, to the exclusion of the plaintiff’s right to do so, if he 
thought proper to collect it in his own name, and to revoke 
any authority given to Lewis Wimberly to receive it. In 
view of the evidence in the record, there was no error in the 
charge of the court to the jury. 

Let the judgment of the court below be affirmed. 
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JAMES E. Arcuer ef al., plaintiffs in error vs. EMANUEL 
HeEnrpt, defendant in error. 


1. Where the testimony is conflicting and there is enough to support the ver- 
dict, this court will not control the discretion of the circuit judge in refus- 
ing to grant a new trial. 

2. A new trial will not be granted on the ground of newly discovered testi- 
timony, where the testimony thus called newly discovered is that of a wit- 
ness examined on the trial to a point which he did not remember, but who, 
afterthe trial, having refreshed his memory, is enabled to testify positively 


thereon. 
3. Nor will a new trial be granted on the ground of a mistake of the witness 


on the trial, when such witness simply fails to remember a fact, though af- 
terward he does certainly recall it, even if such witness had been called by 
the party adverse to the movant, and had refreshed his memory from a 
memorandum which he (the witness) had made on a plat prepared for thé 
adverse party and drawn from his possession since the trial. This case is 
unlike that of the Rolling Millvs. The State, 54 Georgia Reports, 635, and 
is controlled by the case of Fones vs. McCrea, 77th Georgia Reports, 48. 


New trial. Newly discovered evidence. Before Judge 


ScHiey. Effingham Superior Court. April Term, 1874. 


Reported in the opinion. 
A. P. ApAms, for plaintiffs in error. 


Rurus E. Lester, for defendant. 


JACKSON, Judge. 


This was a bill filed by Heidt against Archer and Watts, to 
restrain them from erecting a mill and dam so as to form a pond 
of water upon the complainant’s land. The facts alleged are, 
in substance, that Heidt being about to erect a dwelling house 
as a permanent residence, exchanged certain lands with two 
brothers named Elkins, by which he got control of a mill- 
pond, then dry; that the line was run through the pond ; 
that the Elkins got possession of his land, and he held pos- 
session of this, so exchanged, for eleven years; that Watts 
had bought the mill-site from Elkins and sold to Archer, 
giving bond for titles, and that they were about to erect the 
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dam, overflowing lands for cultivation and injuring his resi- 
dence for health. The evidence was quite conflicting on the 
whole case; and on the main issue, which was whether the 
line surveyed in 1862, which gave Heidt control of the 
part of the pond he claimed, was the true line to which he 
held possession, or the line surveyed in 1866, which did 
not give him possession of any part of the dry mill-pond. 
The jury found for the complainant, and a motion was made 
for a new trial, and refused by the court. Defendants ex- 
cepted, and assign for error that the court should have grant- 
ed the new trial—first, because the verdict is against the 
weight of the evidence; and secondly, because new evidence 
had been discovered since the trial. 

1. It is enough to say, on the first ground, that this court 
will not disturb the verdict of a jury if there be evidence to 
support it, when it is fortified by the judgment of the court 
below, unless in an extreme case. We do not think this such 
acase. The equities seem to be in favor of the complainant ; 
the truth fits more completely with the reason assigned by 
him for the purchase or exchange of lands; his desire to get 
control of the mill-pond or ground covered by it. Watts ad- 
mits that he told Heidt, who warned him when about to buy 
the mill-site, that he could not overflow the pond, that he 
would not erect the dam, and excused himself by saying that 
he was not now going to do so, but that Archer was about to 
do so, who only held Watts’ bond for titles. It has very 
much the appearance of combination between them to do 
through Archer what Watts could not, consistently with 
Heidt’s warning, do himself. At all events, we will not in- 
terfere with the court’s ruling on this ground. 

2. The second ground is predicated on the discovery of 
new evidence. ‘The surveyor, who testified that he did not 
recollect that Heidt acquiesced in the division line of 1866 on 
the trial, now swears, that since the trial, he has refreshed ‘is 
recollection with his memorandum upon a plat made by him 
for Heidt, and got from Heidt’s possession since the trial ; 
and this is the newly discovered evidence on which the new 
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trial is asked for. The memorandum is not made by Heidt, 
nor is it authorized by him. It is a memorandum of the 
witness himself; and the naked point is this, where a witness 
testifies on the trial that he cannot remember a fact, but after- 
wards refreshes his memory and does remember that fact, 
ought a new trial to be granted, if that which refreshes him 
be in writing, made by the witness, but the paper on which 
it is made is drawn from the custody of the party against 
whom he so refreshes his memory? We think not. — 

3. We do not think it can be put on the ground of mistake. 
The witness does not seek to correct a mistake, but to refresh 
his memory. Heswore to nothing before; he simply did not 
remember. If he had sworn that Heidt did not acquiesce in 
the new line, that he opposed it, and now sought to correct 
the mistake, then it might possibly do; but even then it would 
be dangerous, The case is wholly unlike the case of the Roll- 
ing Millagainst The State, 54 Georgia Reports, 635. There the 
witness had positively sworn that only a certain number of 
miles had been laid in iron, and by actual measurement, since 
the trial, had ascertained that he was wholly mistaken by five 
or six miles. There could be no possible misapprehension about 
the mistake in that case. This is no mistake at all, but a failure 
to remember so as to swear on the point. This case comes 
rather within the ruling of this court in the case of Jones vs. 
MeCrea, 37 Georgia Reports, 48. There the witness had 
sworn that a party took possession of lands in 1852, and since 
had refreshed his mind that it was in 1853, and gave his affi- 
davit to that affect, and the party himself admitted that such 
was the fact. Ona bill filed for a new trial, the court refused 
it. This isa much weaker case than that. Besides the issue, 
the main issue here, on which titie turned, was the true line. 
That was testified about pro and con and Heidt’s acquiescence 
in the line of 1866, was, too, the subject of inquiry, and wit- 
nesses were examined thereon, and this witness was interro- 
gated about that acquiescence. We decline for these reasons 
to disturb the judgment refusing the new trial. 

Judgment affirmed. 





ATLANTA, JULY TERM, 1875. 





Guilmartin & Company e¢ a@/. vs. Stevens e¢ ad. 





L. J. GurpMartin & Company et al., plaintiffs in error, vs. 
Frank E. Stevens et al., defendants in error. 


1, Where property was conveyed in trust for the sole and separate use of the 

,. wife of the trustee for and during her natural life, with remainder to her 
children, with the provisions that the trustee might, by deed, in which the 
life tenant should voluntarily join, sell, mortgage, exchange, or otherwise 
dispose of, the property or any part thereof, reinvesting the proceeds in 
other property real and personal, subject to the same uses and trusts : 

Held, that a mortgage on the trust property, executed by the trustee to secure 
debts contracted by him in his business as a merchant, was not within the 
purview of the power embraced in the trust deed. 

. A letter from an attorney at law to a trustee advising him not to mortgage 
the trust property, was inadmissible in a contest between the mortgagee and 
the cestué gue trusts involving the power of the trustee to execute such in- 
strument, the said attorney being himself a competent witness, and it not 
appearing that notice of the contents of such letter was brought to such 
mortgagee. 

3. An immaterial error is no ground of new trial. 


Trusts. Power. Husband and wife. Mortgage. Evi- 
dence. Newtrial. Before Judge Gipson. Richmond Su- 
perior Court. October Term, 1874. 


The letter referred to in the second head-note was from 
Frank H. Miller, Esq., the attorney employed to draw the 
power signed by the life tenant, to the trustee. It was as fol- 
lows : 


“ AueusTA, GA., July 28, 1868. 
“Mr. A. STEVENS, Pulaski House, Savannah : 


“ Dear Sir—Your telegram of the 27th did not reach Au- 
gusta until 7.50 last night, and I did not receive it until this 
morning. 

“ Enclosed find such an instrument as you require. Not 
having access to the deed, I could not prepare the instrument 
as particularly as I could desire, but I think it will answer. 

“T took it to Mrs. Stevens for execution, who expressed 
some surprise that you had not mentioned the matter to her, 
She, however, signed it. If you can avoid having to mort- 
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gage this property, I am inclined to think it will be best not 
to do it. Yours truly, 
(Signed) “FRANK H. MILuer.” 


The remaining facts are reported in the decision. 


Hook & Wess; Joun T. SewMake; Henry W. HILt- 
IARD, for plaintiffs in error. 


Frank H. MILuer, for defendants, 


WARNER, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, in which they allege that they are the cestui que 
trusts and remaindermen, under a certain trust deed executed 
by James L. Seward, on the 29th day of April, 1864, to An- 
drew Stevens, conveying to him, the said Andrew, certain 
described property therein mentioned, in trust for the benefit 
of complainants; that the said trustee had mortgaged said 
trust property to Guilmartin & Company, and to L. J. Dupree, 
in violation of the terms and provisions of said trust deed, 
which mortgages have been foreclosed and levied on the trust 
property. The prayer of the bill is for a perpetual injunction 
restraining the sale of the trust property under the mortgage 
fi. fas. levied thereon, for the removal of the trustee, and for 
such other relief as their case may require. On the trial of 
the case, the jury found a verdict sustaining the injunction 
prayed for. The defendants made a motion for a new trial 
on the several grounds therein set forth, which was overruled 
by the court, and the defendants excepted. 

1. The property conveyed by the trust deed was a settle- 
ment of land in Thomas county which was conveyed by Sew- 
ard to Stephens, in trust “to and for the sole and separate 
use, benefit and behoof of Matilda C. Stevens, the wife of the 
said Andrew Stevens, for and during the term of her natural 
life, free from the debts, liabilities or contracts, of her present 
or any future husband, with remainder at her death to her 
children then in life, or who have issue also at that time, the 


. 
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issue of any deceased child, to take the parent’s proportionate 
share. But should the said Matilda C. Stephens die without 
leaving any child or issue of a child alive at that time, then 
with remainder to the said Andrew Stevens and his heirs for- 
ever: Provided, always, that the trustee for the time being 
may, at any time, by deed, in which the said Matilda C. Ste- 
vens voluntarily joins, sell, mortgage, exchange, or otherwise 
dispose of the premises aforesaid, or any part thereof, reinvest- 
ing the proceeds in other property, real or personal, subject to 
the same uses and trusts herein before set forth. And also, 
from time to time, in a similar way, sell and convey, or other- 
wise dispose of, any other property held under the provisions 
of this deed.” It appears from the evidence in the record 
that the trust property was mortgaged by Stevens to Guil- 
martin & Company for an advance of $3,000 00 to enable 
him to carry on his business as a merchant. This mortgage 
was executed by Stevens and his wife, he signing her name 
thereto under a power of attorney from her authorizing him 
todoso. It also appears from the evidence in the record that 
Stevens was indebted to Dupree the sum of $4,400 00, and 
that Dupree had instituted proceedings on the equity side of 
the court for the seizure of his goods in trade, to secure the 
payment thereof. ‘To induce Dupree to release his goods from 
seizure for his indebtedness to him, Stevens executed another 
mortgage on the trust property, which was also signed by Mrs. 
Stevens; and these are the two mortgages which have been 
foreclosed and the mortyage fi. fas. levied on the trust prop- 
erty which the complainants seek to enjoin. The main con- 
trolling question in this case, on the statement of facts dis- 
closed in the record, is whether the mortgages on the trust 
property were made for the objects and purposes contemplated 
and authorized by the deed creating the trust? The trustee 
had the power under the trust deed to sell, mortgage, exchange, 
or otherwise dispose of the trust property, provided his wife, 
the said Matilda C., voluntarily joined him therein, for the 
purpose of reinvesting the proceeds in other property, subject 
to the same uses and trusts herein before set forth. What were 
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the uses and trusts therein set forth in the trust deed? To and 
for the sole and separate use, benefit and behoof of Matilda C, 
Stevens, the wife of the said Andrew Stevens, for and during 
the term of her natural life, free from the debts, liabilities or 
contracts of her present or any future husband, with remainder, 
at her death, to her children, ete. The obvious and fair legal 
construction of the trust deed is, that the trust property was not 
to be suld, mortgaged, exchanged, or otherwise disposed of with 
the voluntary consent of Mrs. Stevens, only for the benefit of 
the trust estate, and not otherwise. If there could be any 
doubt as to the power of the trustee to sell or mortgage the 
trust property for any other purpose than for the purpose of ve- 
investing the proceeds in other property for the use and benefit 
of the trust estate, that doubt is removed by the provision in 
the deed, “ And, also, from time to time, in a similar way, 
sell, and convey, or otherwise dispose of, any other property 
held under the provisions of this deed.” One of the main 
objects of the trust, as declared on the face of the trust deed 
was, that the property conveyed therein, should be secured for 
the sole and separate use of Mrs. Stevens during her natural 
life, with remainder to her children after her death, free from 
the debts, liabilities, or contracts of her husband. The mort- 
gagees, at the time they took their respective mortgages on 
the trust property, had full knowledge of the trust deed and 
the terms thereof. The debts which the mortgages were given 
to secure, were not debts created for the benefit of the trust 
estate, but were the individual debts of Stevens, the husband 
and trustee, contracted by him, to carry on his business as a 
merchant, which business, at the time the mortgages were 
taken, was not, to say the least about it, in a very safe or 
prosperous condition. The wife cannot bind her separate 
estate by any contract of suretyship, nor by any assumption 
of the debts of her husband: Code, section 1783. In our 
judgment, the mortgages on the trust property, made under 
the circumstances, and for the purposes, as disclosed by the 
evidence in the record, were not authorized by the deed cre- 
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ating the trust, but in violation of the true intent and mean- 
ing thereof. 

2. The admission of the letter written by Mr. Miller to 
Stevens, in which he stated to him, “If you can avoid hav- 
ing to mortgage this property, I am inclined to think it will 
be best not to do it,” was error. This letter of Mr. Miller to 
Stevens, was not competent evidence as against the mortgagees, 
it not appearing that they ever saw it, besides Mr. Miller 
was a competent witness to testify as to what he had done in 
the matter. 

3. After the jury had been out consulting on the case some 
time, they came into court, and propounded the following 
question in writing to the court: “ If Stevens used the money 
borrowed of Guilmartin & Company and Dupree, and secured 
by the mortgages, in the purchase of merchandise, was such 
a use of it in harmony with the power given by the trust 
deed?” The court then instructed the jury in the following 
words: “I don’t know about charging you on this subject ; 
it is rather an infringement on your province—well, I might 
as well cover the whole ground, and I charge you, that such 
a use would not be in harmony with the trust deed; the trust 
deed gave no such power.” If the court had charged the jury 
that if they believed from the evidence before them, that 
Stevens used the money borrowed from Guilmartin & Com- 
pany and Dupree, secured by the mortgages, in the purchase of 
mechandise, such a use of it, would not be in harmony with 
the power given by the trust deed, the charge would not have 
been objectionable, but whilst we do not indorse the charge 
given as being legally correct, still, it was an immaterial error, 
in view of the facets of the case. Notwithstanding the court 
may have committed some errors in the progress of the trial, 
still, the verdict was right under the evidence, and the law 
applicable thereto, in- relation to the main question involved 
on the trial of the case, and we therefore affirm the judgment 
as to the remaindermen who were the complainants in the 
bill, and direct that the chancellor enter a decree on the ver- 
dict enjoining the defendants from proceeding with their mort- 
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gage fi. fas., to sell their interest as remaindermen in the 
trust property, such in our judgment being the legal effect 
of the verdict, inasmuch as Mrs. Stevens was not a complain- 
ant in the bill, and has not prayed for any injunction against 
the sale of her life estate in the trust property, but nothing in 
this decision is to be so construed as to conclude her from 
doing so hereafter if she shall think proper to do so. 

Let the judgment of the court below be affirmed with di- 


rections. 


DaniEL Fry, plaintiff in error, vs. Henry D. SHEHEE, 
defendant in error. 


1. Where the court charges the jury that if a purchaser from the mortgagor has 
actual notice of the mortgage, he takes his title subject to the incumbrance of 
the mortgage, and seven years possession of the premises will not give him a 
prescriptive title, and there is evidence tending to show actual notice, this 
court will not overrule the discretion of the court below in refusing a new 
trial on the ground that the verdict is contrary to the charge of the court, 
or to the law, or to the evidence. 

. In sucha case, actual notice to the agent who purchases for the principal, 
is, in the sense of the law, actua/ notice to the principal. 

. Where the purchaser buys from the mortgagor, and his title is a deed from 
the mortgagor, with seven years possession of the land, and where the 
mortgage is legal and has been recorded within the time prescribed by 
law, the purchaser buys the title of the mortgagor incumbered with the 
lien of the mortgage. He does not hold adversely to the mortgagee, and 
no title by prescription is acquired by him so as to defeat the mortgage 
lien. 

. Where the court is requested by the claimant to deliver his charge in 
writing, and the plaintiff in execution makes certain requests in writing, 
and the court adds thereto orally, it is error; and where, in such a case, at 
the close of his charge, delivered in writing, the court, without the consent 
of claimant’s counsel, superadds any remarks to the jury on the law of the 
case, this is also palpable error under our Code, and in all such cases a 
new trial will be granted, unless it plainly appears from the law and facts 
disclosed in the record that such new trial would not change the verdict. 

. Where interrogatories are taken without commission regularly sued out, 
under section 3891 of the Code, they need not show the residence of the 
witness; a substantial compliance with the general law is all that is neces- 
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sary, and if the answers be legal on other grounds than those which have 
reference to technical points of the execution of the interrogatories, they 
may be read to the jury. 

. If two sets of interrogatories be sued out for the same witness by the plain- 
tiff, and one set be ruled out at the instance and on motion of the claimant, 
as illegally executed, and the other set be admitted as legal, the illegal set 
cannot be used by the claimant to contradict and impeach the witness; the 
testimony excluded as illegal for one purpose, on motion of the claimant, 
cannot be invoked by him as legal for another. 

. Counsel are required to know on what docket their cases are entered by 
the clerk, and an agreement by them and the court that the dockets shall be 
called and tried in a certain order—that is, the issue docket first, the equity 
next, and the claim last—furnishes no good reason why a claim case en- 
tered on the issue docket should be postponed to the claim docket, although 
the counsel announces that he is not prepared on the law and the testi- 
mony, in consequence of the case having been called for trial sooner than 
he expected, it appearing that said claim case formed an issue for trial and 
was entered on the issue docket and on no other. 

8. Interrogatories sued out by claimant for the plaintiff with the usual ques- 
tions, and not requiring the plaintiff to answer to his information and belief 
as well as knowledge, are well answered if the plaintiff answers as any 
other witness from knowledge; if the plaintiff desires to probe his con- 
science, as in a bill for discovery, he must ask him to answer to the best of 
his information and belief as well as his knowledge. 

. Where interrogatories are sued out for witnesses who do not answer as 
much as counsel expected them to answer from his knowledge of what they 
would testify, and the witnesses are not interrogated upon the only point 
which cannot be proved by other evidence, and all defects to the execution 
are waived by the other side, a continuance ought not to be granted; but if 
two witnesses resided in the county when subpcenaed and resided there 
when counsel last heard from them—his client being a non-resident, and 
counsel making the showing—and the testimony is material, the case should 
be continued. 

10. It is not necessary to make the legal representative of the defendant to 
the mortgage /. fa. a party to show payments on the f. /fa., or fraud and 
collusion between a former administrator of the defendant and the plaintiff 
in regard to the f. fa., or the. mortgage; the claimant, in the claim case 
between the plaintiff in the mortgage 7. fa., and himself, may prove any- 
thing going to show that the execution is paid, or any part of it, and any 
fraud or collusion between the plaintiff and anybody, or any other equita- 
ble defense he may have, touching the mortgage and its interference with 
his claims to the land covered by it. 

11. If it appear from the face-of the execution that it is against the adminis- 
trator, and not against the party individually, the 7. fa. is a good and valid 
valid process, though the little word, ‘as’? be not prefixed to the word 


“administrator.” 





. 


210 SUPREME COURT OF GEORGIA. 





Fry vs. Shehee. : 


12. It is enough for the plaintiff in #7. fa. to introduce to the jury his f. fa. 
without the petition and the rules 757 and absolute; the claimant may in- 
troduce the balance of the record, if he wishes to do so; and when the 





mortgage is also introduced, if the 7. fa. identifies it as that on which it is 
founded, the lien of the 7. fz. will relate back to the date of the mort- 
gage. 

13. The record of a mortgage made in time is notice to the world; its lien 
is good for twenty years, and it may be foreclosed at any time within that 
period; and if the purchaser of the land covered by such a mortgage, hold 
by title from the mortgagor, whether that title be from the state down, pass- 
ing through the mortgagor, or by prescription, the mortgage is good for 
twenty years against such purchaser. 

14. If the mortgagee indulges the mortgagor for a consideration until he be- 
comes insolvent, such indulgence will make the purchaser’s title good; but 
if, without any consideration, he indulges him, such indulgence, unless the 
facts show fraud, will not relieve the title of the purchaser from the en- 
cumbrance of the mortgage. 

15. Although the court may commit error on legal points complained of, this 
court will not grant a new trial, where it plainly appears, from our view of 
the law and the portion of the evidence undisputed by the parties, that the 
verdict in any event must stand, 


Prescription. Vendor and purchaser. Mortgage. Notice. 
Principal and agent. Adverse possession. . Practice in the 


Superior Court. Charge of Court. Interrogatories. Evi- 
dence. Attorneys. Discovery. Continuance. Claim. Exe- 
eution. Administrators and executors. Registry. New trial- 
Before Judge Strozer. Decatur Superior Court. November 
Term, 1874. 


Reported in the opinion. 

J.C. RurHerrorp, for plaintiff in error. 

Bower & Crawrorp; R. F. Lyon, for defendant. 
JACKSON, Judge. 


Henry D. Shehee, in 1854, sold a tract of land in the coun- 
ty of Decatur to John P. Gaulden, and put him in possession 
thereof, taking a mortgage to secure the payment of the pur- 
chase money. John P. Gaulden sold this land in 1863 to 
Daniel Fry, who went into immediate possession, and held it 
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for more than seven years. Shehee foreclosed his mortgage 
in 1869, and execution issued thereon, and the execution was 
levied in November, 1870, more than seven years after Fry 
bought and went into possession. ‘The mortgage was record- 
ed on the day of its execution. When the levy was made, 
Fry claimed the land; the jury found it subject, and a mo- 
tion was made for a new trial, on many grounds; the motion 
was overruled on all, and that refusal on all the grounds is 
assigned for error here. 

1, 2. The first three grounds may be considered together. 
They are that the verdict is contrary to the law, the evidence 
and the charge of the court. It is not disputed that if Fry 
bought with actual notice of this mortgage, his seven years’ 
possession, with deed from Gaulden, would not work a pre- 
scriptive title in him so as to defeat the mortgage. There is 
evidence enough in the record to sustain the verdict in this 
view of the law in our judgment. The brother of the plain- 
tiff bought the land for him, and was informed of the incum- 
brance upon the land ; it was his duty to inform his principal ; 
his, the agent’s, conscience was charged with this notice, and 
notice to the agent in the line of the business entrusted to 
him and within the scope of his authority, is notice to the 
principal. So that in this view of the law, even should we 
hold that in this case actual notice is necessary to charge the 
conscience of the purchaser, there is sufficient evidence to sus- 
tain the verdict as not being contrary either to the Jaw or to 
the charge of the conrt, or to the evidence. 

3. But we do not rest our judgment upon the application 
of the law to the facts of this case upon this legal principle 
which is conceded by the counsel for the plaintiff iirerror to 
be correct. We hold that no tenant of lands holding under 
the mortgagor, deriving his title from him, can acquire a pre- 
scriptive title as against the mortgagee, if that mortgage has 
been recorded within the time prescribed by law, and is valid 
and legal in other respects. It is true that this court has de- 
cided, in Wright vs. Smith, 43 Georgia, 292, and in Garrett vs. 
Adrian, 44 Georgia, 274, that where the same feoffor sells 
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land to A and B, and A has the older deed, and that deed 
properly recorded, and B has gone into possession, and held 
the land for seven years, exercising acts of ownership over it, 
B’s prescriptive title is good against A’s prior deed. The 
doctrine is that B must have actual notice, and the construc- 
tive notice of the record of A’s deed does not affect B’s con- 
science so as to make his adverse holding unconscientious 
and fraudulent against A. But in those cases B’s_ possession 
is adverse to A; the titles of the two men are wholly in con- 
flict; they both claim the absolute fee. The very moment B 
entered as landlord and set up ownership, A is notified that 
one is in possession of his land which he has bought; that he 
is not there as his tenant; but is on the land without his au- 
thority and holds adversely to him. Hence, the moment B 
enters thus, no matter from whom his deed comes to him, 
even though it be from A’s feoffor, he holds adversely and 
his prescription begins, and if A let him remain in possession 
seven years uninterrupted, A’s older and otherwise better title 
is destroyed by the new-born prescriptive title of B. 

But a mortgagee has no title to land in Georgia. The title 
never passes out of the mortgagor into him. It remains in 
the mortgagor, and the mortgagee has a mere lien or security 
on the land for his debt. Hehas no right of entry. He can- 
not maintain ejectment, and as he cannot eject the person in 
possession of the land, it is difficult to see how that possession 
is adverse to him, and therefore how any prescriptive right 
ean be acquired against him. When the mortgagor sells the 
land, he sells all the title he has. That title is the fee, but 
the fee encumbered by a security for debt, a lien or charge on 
the land for the purchase money in the case at bar, called a 
mortgage. The purchaser gets that title, but he gets it exactly 
as the feoffor had it—cwm onere, encumbered by the mortgage. 
It is true, that this court, in the case of Stokes, administrator, 
vs. Maxwell et al., 53 Georgia Reports, 657, held that the pur- 
chaser from a vendor other than the mortgagor and in posses- 
sion of land seven years, acquired a prescriptive title against 
the mortgagee; but that case rests upon the principle that 
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such purchaser entered not under the title of the mortgagor, 
not as his vendee at all, but as the vendee of a stranger to the 
mortgagor, and therefore he enters adversely to the title of 
the mortgagor and the lien of the mortgagee, and holds ad- 
versely to both. The title he has bought is not encumbered 
with the lien ; there is no privity between him and the mort- 
gagee; he buys free from all incumbranees and mortgages, 
and holds adversely io the mortgagor’s title, its rights and ap- 
purtenances, liens, encumbrances and mortgages. The court 
expressly says: “If it had been shown that Sutherland, and 
those under whom the claimant derives his title, had pur- 
chased the land from Gilbert, the mortgagor, subsequent to 
the date of the mortgage, then the claimant would have been 
a privy in the estate with the mortgagor, and have held the 
Jand subject to the mortgage, and could not set up a title by 
prescription as against that mortgage lien, for the reason that 
he went into possession of the land under a title which was 
encumbered with that lien:” Stokes, administrator, vs. Mazx- 
well et al., 53 Georgia Reports, 657. It is said that these 
words are obiter dicta, but they are not. The whole question 
was discussed and decided, and it is the unanimous judgment 
of this court and binding upon us now. If it were not, we 
concur in the principle of the decision, and would so hold 
the law for the reasons above given. It seems to us quite clear 
that Fry bought the title of Gaulden; he got that title; he 
holds it now ; nobody disputes that the fee is as completely in 
him as it was in Gaulden; every right that Gaulden had he 
now holds, and the only encumbrance upon his title is the 
mortgage lien or security for the purchase money which was 
given by Gaulden and inhered in the title which Fry bought. 

4, The fourth and twentieth grounds of the motion for the 
new trial may also be considered! together. They are to the 
effect that after the judge had been requested to give to the 
jury his charge in writing, he added verbally to the requests 
of the plaintiff in fi. fa.; and also at the request of claimant 
or plaintiff (the judge says that he does not remember which) 
he added verbally to his written charge. He was requested 
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by the claimant to put his entire charge in writing, and when 
he gave the written request of the plaintif’ to the jury, and 
added verbal remarks to those requests, we think he erred ; 
and when, at the request of somebody, he added to his charge 
by oral remarks to the jury without the assent of claimant’s 
counsel, who had made the demand that the whole charge be 
put in writing, the error is palpable. Our Code is very plain. 
The judge is positively required to put his charge in writing 
on the demand of either party; and he is required to file this 
written charge in office for the inspection of all concerned. 
How can he file a written charge in office when a part of it 
only is written and the rest is in his memory? The great ob- 
ject of the statute is to prevent disputes between the judge 
and counsel as to what was the charge; and the only way to 
prevent them is to require the courts to conform rigidly to 
the statute. Indeed, the better practice would be for the judge 
to put every charge in every case of any importance in writ- 
ing. It may be a little troublesome and laborious, but it 
would avoid much wrangling and controversy, and sometimes 
a good deal of hard feeling, and would make the practice more 
pleasant both for bench and bar, and insure fairness in excep- 
tions and assignments of error here. This, however, is mat- 
ter of taste and discretion; but when either party requires 
the charge to be given in writing, it then becomes matter of 
positive law, and it is error to make any portion of the charge 
orally. It is no reply to say that the oral charge was more 
favorable to the complaining party than to the other side. 
The oral charge, as certified by the court may be, but the 
question is, what was that oral charge? The court certifies 
one thing; the counsel maintains that it was another; the cer- 
tificate of the judge rules in this court, and the whole benefit 
of this remedial statute is lost to the counsel: Code, sections 
244, 245. 

5. The fifth ground for new trial is that the court admitted 
the interrogatories of Drury Ranbo over the objection that they 
did not show the residence of the witness. The interrogato- 
ries were taken by consent under the act of 1873; the objec- 
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tion was not to any answer of the witness; and we think that 
they were properly admitted: Code, section 3891. 

6. The sixth ground is that the court having, at the in- 
stance of claimant, ruled out another set for the same witness 
on the same ground, but where the interrogatories were sued 
out regularly under the general law, the court refused, after 
the argument had commenced, to allow the claimant to read 
them, thus ruled out, to contradict the statement of the wit- 
ness in the other set. We think the court did right. Coun- 
sel for claimant should have examined both sets, and adopted 
his line of policy before he made his motion to rule out. At 
all events, it is difficult to see how illegal testimony becomes 
legal because it is offered to impeach a witness. 

7. The seventh ground is that the court erred in forcing 
claimant to trial under these facts. It had been agreed by 
counsel, and assented to by the court, that the issue docket 
should be called first, the equity docket next, and the claim 
docket last ; and counsel for claimant, living in Macon, was 
surprised when this case was called on the issue docket, and 
not ready for trial on law or facts. It appears that this case 
was on the issue dgcket—it seems to have been there for some 
time—it was the duty of counsel to have known where it was, 
and when he agreed to the order of trial he would have 
known when he would be required to meet this case. We 
see no error here. 

8. The eighth ground is that the court overruled claim- 
ant’s motion for a continuance. This motion was based upon 
four grounds: Ist. That the claimant had sued out interroga- 
tories for plaintiff; that these interrogatories were in the na- 
ture of a bill for discovery, and were not fully answered. 
The questions were propounded in the ordinary way; the 
plaintiff was examined as an ordinary witness; he was not 
required to answer to the best of his knowledge, information 
and belief, as in an equity proceeding, and we think the mo- 
tion was properly refused on this ground. 

9. 2d. That he had sued out interrogatories for two of the 
brothers of claimant; that these were not fully answered, 
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and in this particular were defectively executed. The defect 
was waived by the plaintiff and the interrogatories read. 
The only material matter which claimant wished to prove by 
these witnesses, in the view of the court below, was that the 
purchaser had no notice of the mortgage, and about that the 
witnesses were not questioned. The other facts were proven 
sufficiently by other witnesses, and no harm was done. Coun- 
sel, who made the motion, did not state the facts which he 
expected to prove as showing no notice. This ground was 
properly overruled. 

3d. That two witnesses were absent, who lived in the coun- 
ty when subpeenaed, one of whom he knew was trying to rent 
land in the county the year of the trial, and, that so far as he 
knew, they were still in the county, and the evidence was 
material. We think the court erred in not continuing the 
case on this ground. 

10. 4th. That Bruton, administrator of Gaulden, had 
died, and claimant wished to make the legal representative of 
Gaulden a party to get in an equitable defense that said 
Bruton had colluded with plaintiff to defraud claimant; that 
large sums had been paid by him to plaintiff, and never cred- 
ited ; that he had wasted the estate of Gaulden, ete., ete. We 
think the motion on this ground was properly overruled. 
We cannot see how the legal representative of Gaulden was a 
necessary party to enable claimant to put in this defense. He 
had the right to show, as the pleadings stood, any payments 
that ought to have gone on the fi. fa., and any fraud of plain- 
tiff with anybody, by which he was damaged as to this in- 
cumbrance upon his land. 

11. The ninth ground is that the fi. fa. was against Bru- 
ton, administrator of Gaulden, and not as administrator of 
Gaulden, and the court erred in admitting it in evidence, as 
it thus, in law, was against Bruton individually, and not as 
administrator. The language of the fi. fa., taking it alto- 
gether, shows that it must be an execution against Bruton as 
administrator, and the ruling of this court at this term in the 
case of Jennings, administrator, vs. Wright & Company, is to 
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the point that when such is the case, the omission of the little 
word “as,” will not vitiate the process of the court. 

12. The tenth ground is that the court erred in admitting 
the mortgage without the rule nisi and rule absolute. We 
think that the mortgage fi. fa. sufficiently identified the mort- 
gage as that on which it was issued, and the fi. fa. was pre- 
sumptive evidence that the foreclosure had been regular. If 
the claimant wished to show otherwise, he had the right to 
introduce the whole record. 

13. The eleventh ground is that the court charged the jury 
that the record of a mortgage made in time is notice to all 
the world. We think the charge law. 

So as to the twelfth ground. We think that the lien of a 
mortgage is good for twenty years, and that it may be fore- 
closed any time within that period, and that the court charged 
correctly. 

As to the thirteenth ground, we think that if the mortgage 
’ execution sufficiently identifies the mortgage as its foundation 
the lien does relate back to the date of the mortgage, and we 
see no error in the charge to that effect. 

The fourteenth ground, we think also untenable. The 
court charged to the effect that land held by perfect title from 
the state down or by prescription, may be subject to a mort- 
gage, if the mortgage was made by the vendor under whom 
the tenant claimed title. We think the charge legal. 

We see no error in the charge complained of in the fif- 
teenth ground, “that actual notice of a mortgage lien created 
by the maker of the color of title, under which the claimant 
bases his prescription, will prevent any number of years’ pos- 
session defeating said lien.” We understand the court to 
mean within the twenty years that the mortgage is alive. 

14, The charge complained of in the sixteenth ground is 
to the effect that if the creditor indulges the debtor, such 
creditor being mortgagor, and the debtor mortgagee, to the 
detriment of purchaser of mortgaged property for value, for 
a consideration, until the debtor becomes insolvent, it makes 


the purchaser’s title good; but if the indulgence is without 
VOL. LV. 15. 
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consideration, it does not, unless the facts show fraud. We 
see no error in this charge. 

The seventeenth ground relates to the verdict being against 
the charge, and has been already alluded to in the former part 
of this opinion. We see no error in the verdict. The same 
may be said of the eighteenth and nineteeth grounds. They 
relate to the law on the main question first decided, and need 
not be repeated. 

15. In looking through this whole record, we see but two 
errors of the court, in our judgment; one, the giving his 
charge in part orally, when required to put the whole in wri- 
ting, and the other the refusal to continue for the absence of 
the two witnesses subpoenaed. As, however, under the view 
of the law of the case we have taken, and the undisputed 
facts, the verdict must be what it now is, we do not grant the 
new trial, but affirm the judgment. 

Judgment affirmed. 





Wixi P. Smits, plaintiff in error, vs. H. G. Wricut, 
defendant in error. 


The words alleged in the plaintiff’s declaration, to-wit: “‘ Peter Smith had 
told lies, and sworn to them,” were actionable fer se. The plain import 
of the words was to charge the plaintiff with the offense of false swearing. 


Slander. Before Judge Herscoet V. Jonnson. Wash- 
ington Superior Court. September Term, 1874. 


Reported in the decision. 


LANGMADE & Evans; James K. Hines, for plaintiff in 
error. 


R. L. Wortuen; H. D. D. Twiaas, for defendant. 


WARNER, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages for falsely and maliciously saying of and 





ATLANTA, JULY TERM, 1875. 219 


Smith vs. Wright. 





concerning the plaintiff, in the presence and hearing of sun- 
dry citizens of the county of Washington, the following false 
and malicious words, to-wit: “that Peter Smith, (meaning 
plaintiff,) would steal, tell lies and swear to them, that Peter 
Smith had told lies, and sworn to them,” thereby meaning and 
intending to charge him, the plaintiff, with the offenses of per- 
jury and larceny. The defendant demurred to the plaintiff’s 
declaration. The plaintiff then offered to amend it as follows, 
that said defendant used the following false and malicious 
words of and concerning plaintiff, to-wit: “that Peter Smith, 
(meaning plaintiff,) had sworn in the case of Almira Paradise 
against him, tried at the September term of said court, 1872, 
and had sworn falsely all the way through, thereby meaning 
and intending that plaintiff, who had testified in an equity 
cause pending in said court, wherein Almira Paradise was 
complainant and the said Henry G. Wright was defendant, 
meaning thereby, and intending, that plaintiff had testified 
falsely and corruptly in said cause, and was guilty of willful 
and corrupt perjury.” The court refused to allow the amend- 
ment, sustained the defendant’s demurrer, and dismissed the 


plaintiff’s action, whereupon the plaintiff excepted. 


False swearing, in any matter or thing, (other than a judi- 
cial proceeding,) is an offense in this state, punishable by im- 
prisonment in the penitentiary for not less than three years 
nor longer than ten years: Code, sections 4462, 4463. The 
words alleged in the plaintiff’s declaration “that Peter Smith 
had told lies, and sworn to them,” were actionable per se. 
The plain import of the words, was to charge the plaintiff 
with the offense of false swearing. If he had told lies, he 
had told that which was false, and if he had sworn to them, 
he had sworn to that which was false, and was therefore guilty 
of false swearing, and such would be the common under- 
standing of those to whom such words were addressed in the 
common acceptation and meaning thereof. To render words 
actionable per se, it is not necessary that they should in ex- 
press terms charge another with a crime punishable by law; 
it is sufficient if they impute crimein such terms as that the 
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hearers understand what is meant: Lewis vs. Hudson, 44 
Georgia Reports, 568. The innuendo that the defendant meant 
and intended to charge the plaintiff with the offense of per- 
jury, was not necessary to sustain the charge of false swearing, 
which was the plain import of the words alleged to have been 
spoken by the defendant, and therefore, the innuendo may be 
considered as surplusage: Lewis vs. Hudson, 44 Georgia 
Reports, 572. The office of an innuendo is to explain that 
which is doubtful or ambiguous in the words or language 
employed, but cannot enlarge the meaning of words plainly 
expressed: Park & Iverson vs. The Piedmont Insurance Com- 
pany, 51 Georgia Reports, 510. The plain import of the 
words alleged to have been spoken by the defendant of and con- 
cerning the plaintiff, was to charge him with the offense of false 
swearing, and no innuendo, or colloquium, was necessary to ex- 
plain them. In our judgment the court erred in sustaining - 
the demurrer to the plaintiff’s declaration, and in refusing to 
allow the amendment offered thereto. 
Let the judgment of the court below be reversed. 


Hart Roserts, plaintiff in error, vs. THe Strate oF Geor- 
q@ta, defendant in error. 


1. One who receives stolen goods, knowing them to be stolen, is an accom- 
plice in the larceny, and on his uncorroborated testimony, the defendant 
cannot be convicted. 

. If he be acquitted of the offense of receiving stolen goods, though the 
evidence shows them at his store under suspicious circumstances, the jury 
may well conclude that he is not an accomplice, and if the question be 
fairly submitted to them by the presiding judge, this court will not inter- 
fere. 

. Light circumstances, such as constant and easy access to the place whence 
the goods are stolen, the defendant’s presence thereabouts when the goods 
are missed, the fact that he drove a single dray there and that such a dray 
was seen being unloaded, about the break of day, where the stolen goods 
were found, may be weighed by the jury as corroborating proof, and if the 
presiding judge fairly submits that question, this court will not interfere. 





ATLANTA, JULY TERM, 1875. 221 


Roberts vs. The State of Georgia. 








4. Evidence that more than $50 00 worth of goods are missed by the owner, 
at the time of the larceny, from the house, and found where defendant ac- 
knowledged he carried them, though it be proved that he converted only a 
part to his own use, and only a part was recovered by the owner, is suffi- 
cient on the question of value to sustain a verdict that defendant stole from 
the house goods of greater value than $50 00, and is guilty of felony. 


Criminal law. Larceny. Evidence. Corroboration. Value. 
Before Judge Hopkins. Fulton Superior Court. October 
Term, 1874. 


Reported in the opinion. 


GARTRELL & STEPHENS; THRASHER & THRASHER, for 
plaintiff in error. 


JoHN T. GLENN, solicitor general, for the state. 


JACKSON, Judge. 


The defendant moved for a new trial in this case on two 
grounds: 1st. That he was convicted on the testimony of 
an accomplice without corroborating proof; and 2d. That 
there is no evidence to sustain the finding of the jury that the 
stolen goods were worth more than $50 00, so as to make the 
offense,a felony. 

The court overruled the motion on both grounds, and de- 
fendant excepted and assigns error here thereon. 

1, 2. The stolen goods were found at the store of Fain 
under circumstances of some suspicion against him. He was 
indicted for receiving stolen goods, knowing them to be stolen, 
and acquitted. If he had received them, knowing them to 
have been stolen, he would have been an accomplice; but the 
question of whether he was or was not an accomplice was fairly 
submitted to the jury, and they were fully authorized by the 
testimony to find that he was not. 

3. If they found he was an accomplice, still there is, in our 
judgment, sufficient evidence to corroborate the witness. He 
had access to the store of Jack, delivered coke which he hauled 
fur him at the back door of the store, drove a single dray, and 
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such a dray was seen at or about the break of day unloading 
at Fain’s store. At all events, the two questions, whether he 
was an accomplice, and if so, whether he was supported by 
other evidence, were fairly submitted to the jury, and if they 
found either that he was not an accomplice, or that he was 
supported, if an accomplice, the verdict is sustained, They 
certainly could properly have found the former; for he was 
acquitted of the offense of receiving stolen goods; they might 
have found the latter, for there gre circumstances, though 
slight, tending to corroborate Fain’s evidence. 

4, As to the other ground, that there is no evidence to jus- 
tify the finding of the value of the goods to be more than 
$50 00, it is sufficient to say that the barrel of sugar and 
two barrels of flour acknowledged by defendant to have been 
carried by him where part was recovered, are worth more 
than that sum; and though but one barrel of flour was re- 
covered, yet the clerk told Jack several barrels were missing, 


which testimony was admitted without objection, if it can be 
called testimony, and Jack himself missed as much as three 


barrels. 

The defendant made his escape from the officer of the law, 
fled to Alabama, was brought back upon the requisition of 
the governor; the jury have found him guilty, the presiding 
judge before whom the trial was had approves the verdict, 
and we are unwilling to interfere with the verdict of the jury 
and the discretion of the court. 

Judgment affirmed. 


CHARTER DANIEL, plaintiff in error, vs. THE STATE OF 
GEORGIA, defendant in error. 


1, This court is not aware of any valid law authorizing the county court to 
entertain a motion for a new trial. 

2. The proper remedy of a defendant who has been convicted before that 
court, is by writ of cer¢éorari in the first instance; but where a motion for 
a new trial was made and overruled, and the writ of certiorari sued out to 
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such judgment, the whole record being before the superior court, it was 
competent for that tribunal to look into the same and to consider the errors 
assigned. 

. Where a witness referred to a book in his pocket as containing a statement 
of an account which was material to the issue then being tried, it was error 
in the court not to require the same to be produced, 

4. The judgment of guilty rendered by the court was contrary to the evi- 
dence. 


County Court. New trial. Certiorari. Practice in the 
Superior Court. Evidence. Before Judge BARTLETT. Mor- 
gan Superior Court. March Term, 1875. 


Reported in the decision. 
A. G. & F. C. Foster, for plaintiff in error. 
No appearance for the state. 


WaRne_r, Chief Justice. 


The defendant was tried in the county court of Morgan 
county, on a written accusation, charging him with the offense 
of simple larceny, to-wit: at he secretly and fraudulently 
took and carried away a bale of cotton of the value of $60 00, 
with intent to steal the same. The defendant was found 
guilty, and a motion was made for a new trial in the county 
court on several grounds, which was overruled. The defend- 
ant then sued out a certiorari to the superior court, alleging 
the same errors complained of in the motion for a new trial 
in the county court, and alleged that the county court erred 
in overruling the motion for a new trial on the grounds speci- 
fied therein. The superior court overruled the certiorari and 
dismissed the same; whereupon the plaintiff in certiorari 
excepted. ‘ 

1. We are not aware that the county court had any valid 
legal power or authority to grant a new trial in the case. 

2. The defendant’s proper remedy was by certiorari in the 
first instance, but inasmuch as the whole case was brought be- 
fore the superior court by a writ of certiorari, it was compe- 
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tent for that court to look into the record of the trial of the 
defendant in the county court, and to consider the errors al- 
leged therein to have been committed on the trial, in the same 
manner as if there had not been any motion for a new trial in 
the county court. 

3. It appears from the evidence in the record that the de- 
fendant claimed an interest in the bale of cotton alleged to 
have been stolen by him; that he took it publicly in the day 
time from the gin-house where it was ginned; that he raised 
the cotton; that the extent of his interest in it depended on 
the settlement of the accounts between him and Reid. The 
county court erred in not requiring the witness, Reid, to pro- 
duce the book of account against the defendant, which he ad- 
mitted he then had in his pocket, inasmuch as he referred to 
that book of account in his testimony, as containing a state- 
ment of the defendant’s indebtedness to him. 

4, There is no evidence in the record of the value of the cot- 


ton alleged to have been stolen by the defendant. In our 
judgment the court erred in overruling the defendant’s cer- 
tiorari. 

Let the judgment of the court below be reversed. 


Tuomas J. Moraan, plaintiff in error, vs. Sera K. Tay- 
LOR, defendant in error. 


1. A levy on sufficient personal property to satisfy the execution, undisposed 
of on the face thereof, is no legal ground for withholding the execution 
from the jury, if it be shown, a/iunde, to the satisfaction of the presiding 
judge, that such levy was unproductive and without injury to the de- 
fendant. 

. A bona fide purchase of land by parol, with payment of part of the pur 
chase money, and immediate entry by the purchaser into open and exclu- 
sive possession, more than four years before the levy of the execution 
against the vendor, and the payment of the balance of the purchase money, 
and taking a conveyance within four years prior to the levy, will, if such 
possession be continuous, discharge the land from the lien of the judgment. 
In such case, the four years’ possession must be ofen and notorious for the 
full term. 
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3. A charge to the effect that if the defendant in f. fa. and purchaser agreed 
to keep the trade a secret, the possession under it would be no protection 
to the claimant, who is the purchaser, is too broad. Such an agreement is 
a circumstance tending to show bad faith in the sale, and to cast suspicion 
upon the fairness of the trade and the possession thereunder, but, dy z¢se/f, 
it is not enough totally to destroy the claimant’s right. It should be con- 
sidered in connection with the explanation of the parties and the other 
facts of the case, and the charge of the court should have been so restricted 
and guarded. 

. Where the evidence is conflicting, this court will not control the discretion 
of the court below in refusing a new trial on the ground that the verdict is 
contrary to the charge. , 

5. Diligence must be shown, and party and counsel must swear that they did 
not know of the testimony at the time of the trial, before the court will) 
grant a new trial on the ground of newly discovered testimony. 

6. Where the court erred in his charge on material points of law on which 
the jury might have found their verdict without considering the real issue 
of fact, on which the case should have been put by the court and determ- 
ined by the jury, this court will grant a new trial, unless the evidence be so 
decisive, and without conflict, as to have required the verdict, notwith- 
standing such errors in the charge. 


Claim. Execution. Evidence. Judgments. Lien. Ven- 
dor and purchaser. Statute of limitations. New trial. 
Charge of Court. Before Judge CLARK. Sumter Superior 
Court. October Adjourned Term, 1874. 


Reported in the opinion. 


Hawkins & Hawkins, for plaintiff in error. 


N. A. Smiru; J. A. ANSLEY, for defendant. 
JACKSON, Judge. 


Taylor levied an execution upon a tract of land in the 
county of Sumter, as the property of Hooks, and Morgan 
claimed it. Morgan bought from Hooks, and predicated his 
title to the land, as against the judgment, upon the ground 
that he was a bona fide purchaser from Hooks, the defendant 
in fi. fa., and had been in possession of the land more than 
four years. The jury found the land subject; a motion was 
made for a new trial on various grounds; the motion was 





' 
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overruled and the new trial refused on all the grounds, and 
this refusal is assigned for error here. 

1. The first ground for the motion is that the court erred 
in admitting the fi. fa. to go to the jury. There was a levy 
on sufficient personalty to satisfy the fi. fa., but it was shown 
to have been unproductive, in the judgment of the court be- 
low, and we agree with him in that judgment: 6 Georgia, 
392; 30 Lbid., 433. 

2. The second ground is, that the court erred in charging 
the jury to the effect that part of the purchase money paid, 
with possession, was not enough to begin the holding of the 
land adversely to the judgment, so as to discharge it from the 
lien of that judgment. We think this charge was error. 
Payment of part of the purchase money, with possession of 
the land, is sufficient ground on which to base a decree for 
specific performance when the contract is in parol, and we are 
at a loss to see why it is not sufficient to begin the four years’ 
possession adverse to the judgment. The question is, was the 
purchaser in possession four years, holding as a bona fide pur- 
chaser from the defendant? If he was, it does not matter 
how much he had paid for it, or what remained unpaid, un- 
less from the little paid the bona fides of the transaction was 
brought in question: Code, section 3187. But in this case 
the evidence is uncontradicted that all the purchase money 
was paid within the four years and a deed made, though 
not before or at the time of claimant’s entry. 

3. The third ground is that the court erred in charging to 
the effect that if the agreement was to keep the trade a secret, 
the possession under it would not protect the claimant. The 
question on which the case turned is, was the possession actu- 


sally kept a secret, and not was it agreed that the trade should 


be kept secret? The agreement might have been a circum- 
stance to show fraud, and the court might have charged it as 
such a circumstance to be weighed with the explanation of it 
by the parties, and the other facts of the case; but the mere 
fact that Hooks and Morgan agreed to keep the trade a secret, 
cannot, alone, destroy the right of the claimant. It may bea 
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circumstance, too, to show that Morgan’s possession was secret, 
but it is not conclusive on that point. We agree with the 
court below, that the claimant’s possession should be open— 
palpable to the world, in order to relieve the land from the 
lien of the judgment, for the simple reason that the plaintiff 
in execution has four years in which to enforce his judgment, 
and if Hooks were still on the land, or if his agent and over- 
seer were there, holding under Hooks, and ignorant of the 
trade, and not holding under the claimant, the plaintiff might 
well conclude that the land was still the property of Hooks, 
and the possession still his, and that he need not be on the 
alert to levy his fi. fa. The possession, therefore, must be 
open and notorious for the entire four years; but the court 
erred, we think, in holding that the mere agreement to keep 
the trade a secret destroyed the entire right of the claimant. 

4, The fourth ground is, that the jury found contrary to 
the following charge of the court: “That if the personal 
property levied on in October, 1868, was claimed, and dam- 
age and replevy bonds were taken, and if the claim was dis- 
missed in 1871, and if the property was not brought up at 
the time and place of sale to answer the claim, then that is a 
satisfaction of the fi. fa., so far as the claimant is concerned, 
and the lien was, by the forfeiture, lost.” The testimony was 
conflicting on the point. Hooks swore that the property was 
not his, and the jury might well have found as they did, be- 
cause nobody was hurt. The court, by refusing a new trial 
on this ground, held that the jury did not find against his 
charge, and we will not control his discretion in so ruling. 

5. We think that there is nothing in the next ground as to 
the newly discovered evidence. Neither the claimant nor his 
counsel swear that they did not know of the evidence of the 
witness before the trial. The claimant ought to have known 
it, for he was with the witness and saw everything the wit- 
ness swore he would testify. Besides, the witness should have 
been sworn, and there is want of diligence, we think. 

6. As to the last ground that the verdict is contrary to the 
evidence, without evidence, and contrary to the principles 
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of justice, we must say that it strikes us that the weight of 
the testimony is with the verdict. Hooks’ family did not 
leave the place until May ; what time in May does not appear, 
it might have been after the 21st of May, 1869, and the levy 
was made on the 21st of May, 1873. Hooks’ agent and over- 
seer, who, it seems, never held under the claimant, never left 
the place till August, 1869. On the other hand, we have 
only the testimony of the claimant and of Hooks that the 
sale was in February, 1869, and the possession, as between 
the two, was thenceforward in the claimant, and whatever 
Hooks did in managing the place thereafter, was as agent of 
the claimant. To say the least, the evidence is conflicting on 
this point. The possession during 1869, up to August, if in 
the claimant at all, was hardly open and notorious, as we think 
it should have been to discharge the land from this lien. Ac- 
cording to the repeated rulings of this court, we should, 
therefore, let this verdict stand, if we were satisfied that the 
jury had passed upon the issue of the four years open and no- 
torious possession by claimant. But we cannot say that they 
did. The court charged that his possession availed him noth- 
ing unless all the purchase money was paid, and the jury 
may have found their verdict on that charge without passing 
upon the true issue. The court charged that an agreement 
to keep the trade a secret, of itself, rendered the claimant’s 
possession unavailing, and the jury may have found their 
verdict upon this agreement alone. We think, therefore, that 
the case should be again heard, and the true issue, as indicated 
in this opinion, fairly passed upon by the jury. 
Judgment reversed. 





Aaron F. F. Jones, plaintiff in error, vs. James F. Lav- 
ENDER, defendant in error. 
1. The record of a former recovery is not admissible under the plea of not 


guilty. The general issue is a denial of the allegations in the plaintiff’s 
declaration, and admits only such evidence as disproves the plaintiff’s cause 
’ y P I 





ATLANTA, JULY TERM, 1875. 229 


Jones vs. Lavender. 











of action; all matters in satisfaction or avoidance must be specially plead- 
ed: Code, section 3458. 

. The record of a former recovery is admissible under a special plea (how- 
ever vague,) setting up a former suit, unless objected to on account of in- 
sufficiency in the plea; and if that were the ground of objection in the 
court below, it ought so to appear in the bill of exceptions. A mere gen- 
eral statement that evidence was objected to without the specification of 
any ground, will not reach defective pleading: 47 Georgia Reports, 99. 

. It is too late to demur to a defective special plea after all the evidence that 
could be admitted under it, if duly amended, has come in. 

. Unless it appear that the demurrer to a plea was special it will be pre- 
sumed to have been general, and therefore, on a bare statement in the bill 
of exceptions that a plea was demurred to, and the demurrer overruled, 
the supreme court will not pass on the form, but only on the substance of 
the plea, 

. In an action on the case for obstructing a water course and continuing the 
obstruction, causing thereby damage to the plaintiff’s land and mill, a plea 
which alleges a prior action between the same parties for the same cause of 
action, and a verdict therein for defendant, is good in substance, and ought 
not to be stricken on general demurrer. , 

. In construing such a plea, the denial of trespass or damage since the ren- 
dition of the verdict in the former action, may be treated as surplusage. 

Damages caused by back-water from a mill-dam, can be recovered only up 
to the time of commencing the action, not up to the trial: 1 Saunders’ on 
Pleading and Evidence, 760; Sedgwick on the, Measure of Damages, 105. 

. Where the plaintiff might, without any new act on the part of defendant 
after a former suit was commenced, have sustained damage between the 
time of instituting that suit and the time of instituting the present suit, and 
such damage might have resulted from the same positive acts complained 
of in the former suit by reason of the longer continuance of the state of 
things which those acts established, a verdict for defendant in the former 
suit is not conclusive upon the plaintiff in the latter. 

. Where, however, there is perfect identity in both suits as to the plaintiff’s 
right, the defendant’s wrong and the plaintiff’s damages, the record of the 
former suit is a complete bar, whether pleaded technically as an estoppel 
with a prout patet per recordum, or given in evidence to the jury: 17 
Vermont R., 419; 2 Penn. State R., 492; 4 Gill. & J., 3 

10. If the amending party’s original pleadings were full enough to give rea_ 
sonable premonition that the matter embraced in the amendment existed 
as a fact, and was likely to be used on the trial, a want of preparation by 
adverse counsel, on the points of law applicable to it, is no cause for a con- 
tinuance on the ground of surprise. 


Pleadings. Former recovery. Evidence. Practice in the 
Superior Court. Practice in the Supreme Court. Demurrer. 
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Damages. Water. Amendment. Continuance. Before Judge 
Haru. Pike Superior Court. April Term, 1875. 


Reported in the opinion. 


Boynton & DismuKE; Speer & Stewart, for plaintiff 


in error. 


Beck & BEEkKs, for defendant. 


BLECKLEY, Judge. 


On the 22d of September, 1874, the plaintiff filed a decla- 
ration in case against the defendant, laying damages at $1,000, 
and alleging in the’first count, that on, and fora long time 
anterior to, the 10th day of October, 1872, the plaintiff was, 
and had been; ever since, the true owner, and in possession of 
certain premises, fully described; and that the defendant did, 
on the said 10th day of October, 1872, erect, keep and main- 
tain, from thence until the commencement of this suit, a mill 
dam on certain lands of the defendant; and by the erection of 
the dam, did back up, and overflow the water of a certain 
stream running through the plaintiff’s said premises, whereby 
the defendant caused the water to flood, overflow and destroy 
two acres of the piaintiff’s bottom land; and did, by keeping 
and maintaining said dam, caused the water to back in the 
stream and overflow and cover the wheel of the plaintiff’s 
mill situated on his said premises, which mill was of the yearly 
value of $200 00; whereby the defendant then, and has con- 
tinually since, by the backing of the water over the wheel of 
the plaintiff’s mill, and the overflow of his said bottom land, 
damaged and injured the plaintiff. 

The second count in the declaration alleged, that on the 
10th of October, 1872, the defendant erected, and has since 
maintained and kept up, a mill dam whereby the water of the 
stream is backed up into a large pond and overflows and dam- 
ages two acres of plaintiff’s bottom land, and the water is 
caused to flow back and stand in an eddy over the water wheel 
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of plaintiff’s mill, preventing the mill from running, ete., to 
the plaintiff’s damage, ete. 

The defendant pleaded the general issue, and a very vague 
special plea, in which he set up the defense of res adjudicata, 
because, as the plea alleged, the title to the plaintiff’s land 
was distinctly put in issue on a former trial between the same 
parties, and the question was heard and determined and a ver- 
dict rendered for the defendant. This plea described no par- 
ticular action and made no profert of the record. | 

Evidence was introduced for both parties. That for plain- 
tiff tended to prove title in him continuously from a date 
prior to 1868, the commission of the original trespass by de- 
fendant through increasing the height of his dam, in that or 
the following year, the continuance of the back-water from 
the same cause up to the time of trial, and continuous damage 
therefrom to the plaintiff by overflow of his land and obstruc- 
tion of his mill wheel, in the manner alleged in the declara- 
tion. That for defendant tended to show that the water had 
never been higher or more hurtful to plaintiff after defendant 
raised the height of his dam, than it was before. The de- 
fendant himself, testified that there had been no change in his 
dam or pond since the last trial of a similar suit between the 
parties touching the same matter, no change in the water 
marks, and no additional damage to the plaintiff; and that 
since that time a part of the dam had been lowered five or six 
inches by washing off, the effect of which was to reduce the 
height of the water. 

The record of the former suit referred to was then offered 
in evidence. That suit was commenced March 5th, 1872, and 
terminated by a verdict for defendant at April term, 1874. 
The evidence was admitted over objection made by the plain- 
tiff, the ground of which is not stated. 

The defendant then, by way of amendment of his plead- 
ing, filed a plea of former recovery, alleging, in substance, 
that the cause of action now complained of existed at the time 
of filing plaintiff’s writ against him in a former suit, and was 
alleged therein as such cause of action, and constituted the 
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issue in that suit; and the question of damages claimed for 
the same wrong and injury, because of the same act and deed 
of defendant, was passed upon by the jury and a verdict was 
rendered for defendant; and that there has been no new or ad- 
ditional trespass, or any other act or deed by the defendant, not 
complained of and made the matter in issue in the former 
suit, by which plaintiff has been injured or damaged, from the 
date of the rendition of the verdict in that suit up to thecom- 
mencement of this present action. 

To this plea, and also to the original special plea, the plain- 
tiff now demurred, and the demurrer was overruled. 

At this point, the plaintiff moved to continue the case, on 
the ground of surprise by the amendment, his counsel stating 
in their place that they were surprised by the amended plea 
and not prepared to meet it; that they desired time to pre- 
pare with evidence and authorities; that they could not say 
to what extent they would be able to meet the amended plea 
with evidence showing acts of trespass since the verdict in the 
former suit ; but they were surprised; had notanticipated such 
a plea, and were not prepared to go on. The court refused 
the continuance. 

The plaintiff then introduced in evidence the record of a 
suit between the same parties touching the same general mat- 
ter, prior to the suit shown by the defendant’s evidence, in 
which the plaintiff recovered damages by a verdict rendered 
at March term, 1871. 

The court charged the jury that the verdict for defendant 
in the former suit was conclusive upon the plaintiff, if the 
acts of trespass complained of in that suit were the same as 
those now complained of—that is, if no new acts of trespass 
are complained of; the legal effect of that finding being that 
said acts do not amount to a trespass. Under this charge the 
jury rendered a verdict in favor of the defendant. 

The errors assigned are the admission in evidence of the 
record of the former suit ; the overruling of the demurrer to the 
original and amended plea; the refusal to grant the motion 
for continuance; and the charge of the court. 
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The head-notes present the views of the court on these va- 
rious exceptions. We sustain the judge in everything but his 
charge; but the charge, we think erroneous, as concentrating 
too much on acts of trespass without explanation of what 
would amount, in contemplation of law, to such acts. The 
charge, as given, would be apt to direct the minds of the jury 
to the positive act of making the dam or raising it higher ; 
whereas, all that might have occurred prior to the former suit 
and still no water have been thrown back upon the plaintiff 
so as to damage him. Maintaining the dam after that suit 
may have caused the channel to fill with earth or sand so as 
to cause higher water after the suit than before, and thusdam- 
age the plaintiff; or some damage may have occurred by the 
fall of heavier rains after than before, even with the same 
depth of channel. What the defendant testified to would 
seem to negative all this in respect to the period of time after 
the trial of the former suit, but not necessarily as to the time 
between the commencement of that suit and the trial thereof. 
At all events, the continuance of the state of things which 
the defendant’s acts established was a vital element of the 
case, and the jury should have passed upon the evidence and 
determined whether or not any damage resulted to the plain- 
tiff therefrom by either a permanent or temporary: increase in 
the height of the water at any time between the bringing of 
the former action and the commencement of that on trial. 

Judgment reversed. 


Witiiam R. Apams, plaintiff in error, vs. Wiitutram H. 
GoopricH, defendant in error. 


A laborer, though a mechanic, who performs actual manual labor for his em- 
ployer, is entitled to a laborer’s lien on the property of the latter, 


Laborer’s lien. Mechanic. Before JoseEpH GANAHL, Esq., 
Judge pro hac vice. Richmond Superior Court. April Term, 
1875. 


VOL. LV. 16. 
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Reported in the decision. 


Joun 8S. & Wiiiram T. Davinson, for plaintiff in error. 


W. H. Hori; Frank H. MILuer, for defendant. 


WARNER, Chief Justice. 


This was a proceeding to foreclose a laborer’s lien under the 
provisions of the 1974th section of the Code. It appears from 
the affidavit of the plaintiff and the evidence in the record, 
that he is a laborer and mechanic, that he was employed by 
the defendant, who was a contractor and builder, to work for 
him at $2 25 per day, payable weekly, and that defendant 
was indebted to him $48 95, for manual labor performed by 
him in sawing and dressing lumber, ete. The court charged 
the jury, “that the plaintiff, Adams, was a mechanic, and not 
such a laborer as was entitled to a lien upon the property of 
his employer which could be foreclosed upon his own affidavit, 
under the law providing for the foreclosure of laborer’s liens.” 
To which charge the plaintiff excepted. 

In our judgment, the court erred in its charge to the jury 
on the statement of facts disclosed in the record. Although 
the plaintiff was a mechanic, he was a laborer within the true 
intent and meaning of the statute, and was entitled to a lien 
on the property of his employer. A contractor may be a 
mechanic, but if he does not perform manual labor, he is not 
entitled to a Jaborer’s lien on the property of his employer. 
So a laborer may be a mechanic, and if he performs manual 
labor as such mechanic, he is entitled to a Jaborer’s lien on the 
property of his employer. . A laboring mechanic who per- 
forms actual manual labor for his employer, is as much enti- 
tled to a laborer’s lien on his property for the value of the 
labor performed by him, as any other class of laborers. There 
is no dispute thatgdams, the plaintiff, performed the actual 
manual labor for his employer for which he claims a laborer’s 
lien under the statute. The fact that he was a mechanic at 
the time he performed that manual labor, does not make him 
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any the less a laborer within the true intent and meaning 
thereof. Laboring mechanics who pérform manual labor for 
their employers, are embraced within the true intent and 
meaning of the statute as are any other class of laborers, 

Let the judgment of the court below be reversed. 


GREEN Puckett, plaintiff in error, vs. JouN RoQuEMore, 
defendant in error. ; 


1. If one indicted for larceny voluntarily repay the sum alleged to have been 
stolen, without any unlawful agreement, he cannot recover it back, though 
he be afterwards tried on the indictment and acquitted. 

. If the repayment be made upon an illegal agreement that the prosecution 
shall be settled or discontinued, the bargain is corrupt, and for that reason 
the money cannot be recovered back. The law will leave the parties 
where it finds them. 


Contracts. Illegal consideration. Criminal law. Before 
Judge Hatut. Newton Superior Court. March Term, 1875. 


The principles of law covered by this decision are suffi- 
ciently clear without a report of the facts beyond those em- 
braced in the opinion. 


Summers & MippLEBROOKS, by brief, for plaintiff in error. 


Joun V. Woopson, by brief, for defendant. 


BLECKLEY, Judge. 


1. When a person is indicted for stealing money, he may 
make restitution. If he be guilty, he is under both a civil 
and moral obligation to do so. He can be sued for it, and 
compelled to refund. If he be innocent, he may, neverthe- 
less, waive the question of guilt or innocence, and make 
voluntary payment. ‘Trial and acquittal afterwards will not 
entitle him to recover it back; if he meant to stand upon that 
issue, he ought to have done so at first, and refused to pay, 





236 SUPREME COURT OF GEORGIA. 





Cory vs. The State of Georgia. 





In the present case there was no duress or fraud; the party 
seems not to have been in custody, but free; and it appears 
that the proposition to settle came from himself. Upon the 
supposition that he paid without any unlawful agreement, 
there is no ground on which he can reclaim the money, al- 
though he has since been acquitted of the charge. Perhaps 
his acquittal may be due to the fact that he extracted from the 
prosecution all its vigor, by soothing the prosecutor with this 
repayment, and lulling him into inaction. 

2. If the money was paid on an illegal agreement that the 
prosecution should be settled or discontinued, or even that the 
prosecutor should use his influence to have it suppressed, the 
party is equally without remedy. In contemplation of law 
such a contract is vicious and corrupt, and both parties are at 
fault, in pari delicto. The law leaves them where it finds 
them—in the bed which they have made for themselves they 
must lie. 

Judgment affirmed. 


Puiip D. Cory, plaintiff in error, vs. THE StaTEe oF GEorR- 
GIA, defendant in error. 


1; The Freedman’s Saving and Trust Company, incorporated by act of con- 
gress, and located in the city of Washington, is not a bank or corporate 
body 7 this stateé, within the meaning of section 4421 of the Code. 

2. A person indicted as the cashier of the branch office of said company in 
Atlanta, Georgia, no law of the United States nor of this state-having au- 
thorized the establishment of the branch in Georgia, cannot be convicted 
of the crime of embezzlement under said section 4421 of the Code. 

. Where the transcript of the record shows a second count for larceny after 
a trust, framed on section 4422 of the Code, but shows that count to be bad 
as it charges the offense to have been committed wth the consent, when it 
should have been without the consent, of the owner; and where the mis- 
take in the transcript, if there be a mistake, has not been properly cor- 
rected, this court cannot resort to the second count, thus apparently defect- 
ive in the record here, to sustain the verdict and judgment below. 

. The proper time to correct a mistake in the transcript of the record is on 
or before the calling of the case on the docket, and the proper mode is by 
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a suggestion of the mistake in writing, and verified by the oath of the par- 
ty or his counsel. 


Criminal law. Foreign corporations. Embezzlement. Lar- 
ceny after trust. Indictment. Practice in the Supreme Court, 
Before Judge Hopkins. Fulton Superior Court. October 
Term, 1874. 


Reported in the opinion, 


B. F. Apsotr; LocHranE & MILLEDGE, for plaintiff in 
error, 


JoHN T. GLENN, solicitor general, for the state. 


JACKSON, Judge. 


The defendant was indicted as cashier of the branch office 
of The Freedman’s Saving and Trust Company, in Atlanta, 
Georgia, for the offense of embezzlement in secreting and 
stealing over $8,000 00 of money deposited in said branch 
office, and the indictment was framed on section 4421 of 
the Code. ‘The question for our review is, whether the 
cashier of the branch office of said company in Atlanta is 
subject to the penalties and punishment prescribed in that 
section of the Code, and the answer to that question depends 
upon the answer to this: was that branch bank or branch 
office a corporate body in this state in the sense of the statute ? 

1, 2. The Freedman’s Saving and Trust Company is a 
corporation chartered by congress, and located in the city of 
Washington. The charter gives it no power to establish a 
branch anywhere. No act of congress, outside of its charter, 
gives it such power, nor has the legislature of Georgia grant- 
ed it the franchise to locate a branch for the transaction of its 
business within the limits of this state. Its existence as a 
corporation created by congress and located in the city of 
Washington, will be recognized by our courts; but its existence 
as a corporate body, located anywhere in Georgia, must depend 
upon the power granted in its charter by congress, or some 
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other constitutional act of congress, or some statute of Geor- 
gia. We have been cited to no such law, and we know of 
none. It is not the policy of the state to encourage the location 
in our midst of the branch offices of foreign corporations, and 
the criminal statutes should not be so enlarged by construc- 
tion as to embrace such branches located here without author- 
ity of law. Section 4421 of the Code was designed to protect 
our own corporate bodies, chartered by our state, and doing 
business here under the authority of this state in the exercise 
of franchises granted by it, and to punish the officers of such 
corporations for embezzling the funds thereof. The section 
actually puts such corporations upon an equality with the 
public departments of the state government, and of the coun- 
ties, towns and cities of the state, and imposes upon the offi- 
cers of all alike the same punishment, thus throwing the 
eegis of its protection around all its corporations as around its 
counties, towns, cities, and the various departments of its own 
government. It reads thus: “ Any officer, servant, or other 
person employed in any public department, station or office of 
government of this state, or in any county, town or city of 
this state, or in any bank or other corporate body in this state, 
or any president, director or stockholder of any bank, or other 
corporate body in this state, who shall embezzle,” etc. Now 
can it be seriously contended that the legislature meant to in- 
clude in this section a corporate body in this state, exercising 
franchises here without her authority, and without the sanc- 
tion of any law, state or federal? Did she mean to protect 
the exercise of franchises within her limits, which no law- 
making power recognized by her ever granted, and to place 
such franchises thus illegally exercised upon an equality with 
those granted by herself, and upon an equality, too, with her 
own departments of state government? We cannot think so ; 
and if she did not so mean in the section of the Code quoted, 
and on which the indictment is framed, the defendant was cer- 
tainly convicted on this count without authority of law. It 
is vain to argue that the change of the word “of this state” 
when applied to the departments of government and to the 





ATLANTA, JULY TERM, 1875. 239 
Cory vs. The State of Georgia. 





counties, towns and cities in the section to the word “ in this 
state” when applied to the corporate bodies, has any signifi- 
cance. Wherever the banks are elsewhere referred to in this 
division of the Code they are described as banks in this state, 
and in such connection as to make it unmistakable that the 
legislature meant banks chartered by this state: See Code, 
sections 4426, 4427. It is a fundamental principle of the 
common law that penal statutes should be construed strictly. 
It is scarcely necessary to invoke this rule of construction 
here. It would require an extremely liberal construction to 
bring the officer of a corporate body illegally located in the 
state within the purview of this statute. 

3, 4. But there is a second count in this indictment, and the 
punishment under the second is the same as under the first 
count; it is therefure said that the verdict of guilty, being 
general, may be predicated upon either count. ‘That may be 
so, and as we recognize the Freedman’s Saving and Trust 
Company as an artificial person living in the city of Wash- 
ington, and some of whose property may have got into Geor- 
gia and somebody entrusted with it here may have stolen it, 
and as this second count is framed upon section 4422 of the 
Code, which punishes any bailee who thus steals after a trust, 
we do not see why this defendant could not be punished un- 
der the facts proven in this case under that section. We re- 
gret, therefore, that on examining the transcript of the record, 
we find that this count, as it appears there, is bad, it being 
alleged that the fraudulent conversion of the money was made 
with the consent of the owner, Of course no crime is charge: 
in such a count and there can be no legal conviction upon it. 
It is said that the clerk, in copying the bill of indictment, 
made a mistake and wrote “ with” when he should have writ- 
ten “without the consent of the owner.” This may or may 
not be true. It has not been verified to us in the only way 
it can legally be done by the suggestion of a diminution of 
the record on or before the calling of the case: Code, section 
4282, rule 9. Our only course is to adhere to the law and to 
rule on principle. It may sometimes work seeming injustice ; 
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a departure from it would open the flood-gates of speculation 
and unsettle the entire practice of the court. In this case 
any wrong done can be but temporary ; the party can be tried 
again, and if found guilty on the second count properly framed, 
he can be punished according to law. 

Let the judgment be reversed and a new trial granted. 


JosEePH H. Enauisu, sheriff, e¢ al., plaintiffs in error, vs. 
Mary E. Ret ef al., defendants in error. 


1. Where property was sold under a mortgage, and an execution of older date 
than the mortgage and the homestead act of 1868, was placed in the hands 
of the sheriff, claiming the proceeds, but said officer paid over a part of the 
fund to the mortgagee and the balance to a receiver appointed by thg ordi- 
nary to receive such money, and to invest the same in a homestead for the 
benefit of the wife of the mortgagor : 

Held, that a rule absolute was properly issued against said sheriff at the in- 
stance of plaintiff in 7. fa. 

2. An agreement to satisfy an execution for a less amount than it calls for, 
must be executed to be binding. Negotiations looking to that end are in- 
admissible to show such satisfaction. 


Executions. Contempt. Evidence. Before Judge Bart- 
LETT. Greene Superior Court. November Adjourned Term, 


1874. 
Reported in the decision. 


M. W. Lewis & Son; James L. Brown, for plaintiffs in 
error. 


A. G. & F. C. Foster; Joun C. REep, for defendants. 
WARNER, Chief Justice. 


This case came before the court below on the trial of an is- 
sue formed on the answer of the sheriff of Greene county to a 
rule obtained against him for money in his hands, which was 
contested by the parties claiming the same. It appears from 
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the evidence in the record that a house and lot in the city of 
Greensboro was sold by the sheriff on the first Tuesday in 
October, 1873, under a mortgage fi. fa., in favor of Mayfield 
and wife, against Johnson, for the sum of $2,850 00; that 
A. G. & F. C. Foster, as attorneys at law of Mary Colt, had 
obtained a judgment and fi. fa. in her favor against Carson, 
Johnson & Morrison, which judgment was dated 10th of Sep- 
tember, 1866; that on the 4th of November, 1872, the 
Messrs. Foster, as the attorneys of Mary Colt, notified the 
sheriff, in writing, “to hold all money that has come, or may 
come into your hands from the sale of the property of the 
defendants in the above stated fi. fa., or either of them, sub- 
ject to the order of the superior court, as we shall contend for 
the same to be applied to the payment of the above stated 
fi. fa.” This notice to the sheriff was accompanied by the 
fi. fa., which was in the sheriff’s hands; that after the mort- 
gage fi. fa. was levied on the house and lot as the property of 
Johnson, his wife, in behalf of herself and children, applied 
for a homestead exemption therein, which was contested, and 
on an appeal from the decision of the ordinary to the superior 
court, the homestead was allowed, subject to the mortgage 
debt ; that when the house and lot was sold by the sheriff 
under the mortgage ji. fa., he applied the sum of $789 50 
to the mortyage debt, in satisfaction thereof, and paid the bal- 
ance in his hands, $2,018 00, to Brown, who had been ap- 
pointed receiver by the ordinary, to receive and invest the 
same for the benefit of Mrs. Johnson and her children, taking 
an indemnifying bond to protect himself against loss, if he 
should be ruled for the money, he having in his hands at the 
time the Colt fi. fa., which was older than the mortgage fi. fa., 
and the notice of the Messrs, Foster. On this statement of 
facts, the court decided that the rule should be made ab- 
solute for the amount due on the Colt fi. fa. out of the money 
in the hands of the sheriff, arising from the sale of Johnson’s 
" property ; that the mortgage fi. fa. should rank next in pri- 
ority, but as the sheriff had paid off that, the rule should be 
discharged as to the mortgage fi. fa.; and he having paid the 
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net balance in his hands arising from the sale of Johnson’s 
property over to the receiver appointed by the ordinary, to be 
invested as a homestead exemption for the benefit of Mrs. 
Johnson and her children, that the rule be discharged as to 
that net balance. To which decision of the court the parties 
defendant in the rule excepted. 

On the trial the defendants in the rule endeavored to prove 
that inasmuch as the Colt fi. fa. had been assigned, that it had 
been paid off to the assignees thereof, and for that purpose, 
offered the testimony of Branch, Stone and Brown in relation 
to a correspondence with some of the assignees of the judg- 
ment, proposing to settle the claim by the payment of $1,000; 
that Stone had the $1,000 00 on the day of sale, but never 
tendered any money; that Brown had a conversation with 
Grimes, one of the assignees, on the day of the sale of the 
property, who was much dissatisfied with Colonel Foster, be- 
cause he would not take the $1,000 00, ete., which testimony 
so offered was ruled out by the court, and the defendant ex- 





cepted. In view of the facts of this case, as disclosed by the 
evidence in the record, we find no error in overruling the mo- 


tion for a new trial. 

1. The Colt fi. fa. was of older date than the home- 
stead act, and of older date than the mortgage fi. fa. under 
which the property was sold. The sheriff had that fi. fa. in 
his hands with notice to retain the money when he paid out 
the same, taking an indemnifying bond to protect himself in 
ease he should be ruled for the money, as he might reasonably 
have expected to be, and therefore he must look to his in- 
demnity bond for protection after he has paid the amount due 
on the Colt fi. fa. 

2. The evidence offered for the purpose of showing that the 
Colt fi. fa. had been sutisfied did not even approximate to 
the establishment of that fact; there was no executed agree- 
ment to that effect, and no money paid, therefore the evidence 
offered in relation to that point in the case was properly 
ruled out by the court. 

Let the judgment of the court below be affirmed. 
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Nancy W. Groover et al., plaintiffs in error, vs, JAMES 
Krn@, defendant in error, 


1. The record in this case does not furnish any clear evidence of error in the 
refusal to grant a new trial. 

. If, upon a bill by several complainants against one defendant, brought to 
recover a tract of land from the defendant, and to make partition thereof 
among the complainants, the jury find for the complainants (upon the con- 
dition of their paying to the defendant a certain sum of money) seven-ninths 
of the premises, and for the defendant two-ninths, the verdict sufficiently dis- 
poses of the issues in the case, although it is silent as to partition and omits 
to provide for the sale of the land. 

. The scheme of relief contemplated and provided for by such a verdict is, 
that the complainants, upon making the payment within a reasonable time, 
are to be admitted as tenants in common with defendant, they with an in- 
terest of seven-ninths, and he with an interest of two-ninths; and, upon fail- 
ure to make such payment in a reasonable time, their right to be so admit- 
ted ceases, and the defendant retains the land as sole owner, free from all 
claim to it by complainants. 

. The decree rendered should have been in conformity to the verdict thus 
construed ; and it is still competent to render such decree, which ought, 
likewise to define what is a reasonable time, under all the circumstances of 
the case; and, as a guide to the determination of this question, the chan- 
cellor should hear evidence for himself, or refer the question to a jury, ac- 
cording to his discretion. 

It was error, in decreeing upon such a verdict, at the instance of the 
defendant, to declare the complainants do recover seven-ninths, and the 
defendant two-ninths of the premises, that the defendant have and re- 
cover of the complainants the said sum of money, and that execution 
issue for the same, to be levied upon the complainants’ seven-ninths of 
the land. 


New trial. Verdict. Decree. Partition, Before Judge 
Srrozer. Brooks Superior Court. November Adjourned 
Term, 1874. 


A report of this case is unnecessary. 


J.G. McCaui; J. L. Sewarp; A. T. McIntyre; PEE- 
PLES & Howe 1, for plaintiffs in error. 


J. R. ALEXANDER, by A. W. Hammonp & Son; H. G. 
TURNER, for defendant. 
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BLECKLEY, Judge. 


The case was tried by a judge from another circuit. Time 
was given for acting on the motion for new trial, but it was 
not presented for action within the time allowed. Excuse 
was offered for the delay, but it was deemed insufficient. The 
motion was finally acted on and refused, at a subsequent term 
of the court, by a judge who did not try the case and knew 
nothing of the charges of the court complained of. We do 
not see that he erred. 

All other points ruled upon by this court may be sufficient- 
ly understood from the head-notes. The complaint that the 
verdict did not provide for partition is no reason for setting 
the verdict aside. The partition which the bill prayed for 
was partition among the complainunts, not between them and 
the defendant. In such a partition as that, the defendant had 
no interest, and it was consequently not an essential issue in 
the litigation. 

The decree made on the verdict was erroneous, and for that 
reason the judgment, as to it, is reversed. 

Judgment reversed. 


SAMUEL P. Sater ef al., plaintiffs in error, vs. JAMES M. 
SMITH, governor, defendant in error. 


1, Where a prisoner is in the common jail charged with a bailable offense, 
and the sheriff of the county take bail and discharge him from prison, 
though the bond be executed on Sunday, it is valid, and if the defendant 
does not appear at court, the bail is bound. The case is within the excep- 
tion of section 4579 of our Code, it being a work of charity or necessity. 

. If it be apparent from the record that the forfeiture of the bond has been 
very irregular—doubtful whether the execution on it was not issued at the 
first term before it was finally forfeited; if the names of the securities were 
not called on its forfeiture ; if counsel for thesecurity asked if it was his cli- 
ent’s case, and the judge responded it was not, there being an issuable plea 
filed by the security; if the sheriff witnessed all this, and if in addition 
thereto a motion to set aside the judgment of forfeiture was pending in 
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court—a rule against the sheriff to pay the money on such execution znstan- 
ter ought not to be made absolute, The facts relieve the sheriff from con- 
tempt in not executing such process. 


Bail. Bond. Sabbath. Sheriff. Contempt. Before L. 
P. D. WARREN, Esq., judge pro hac vice. Dougherty Supe- 
_ rior Court. April Term, 1875. 


Reported in the opinion. 


D. H. Pope, for plaintiff in error. 


B. B. Bower, solicitor-general, for defendant. 


JACKSON, Judge. 


Jesse Peterson was indicted for larceny and imprisoned to 
answer the charge. Salter came into Albany on Sunday and 
bailed him out of jail, standing his security on a bond for his 
appearance, taken by the sheriff. Peterson failed to appear at 
court, and a scire facias was sued out. Salter defended on 
the ground that the bond was executed on Sunday, putting in 
a defense in writing to that effect. When the case against Pe- 
terson was called on the trial criminal docket, Salter’s counsel 
asked if that was the case on which he was security ; the sheriff 
and the judge both replied in the negative; the name of the 
security was not called, but the judgment of forfeiture was 
entered by the solicitor general. The next morning a motion 
was made by the counsel of Salter to set aside this judgment. 
In the meantime a fi. fa. had been issued on the forfeited 
bond and placed in the sheriff’s hands, and we suppose that 
the motion to set aside the judgment had been continued, as a 
rule was pending against the sheriff for not having made the 
money on the fi. fa. The bill of exceptions and the record 
are both silent as to the term when the seire facias issued, and 
when the final judgment of forfeiture was made, as well as 
the time when the fi. fa. was issued and placed in the sheriff’s 
hands. It was agreed, however, that the motion to set aside 
the judgment of forfeiture and the rule.against the sheriff 
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should be both heard together. The court refused to set aside 
the judgment, and sustained the rule against the sheriff, mak- 
ing it absolute, and two errors are assigned here for our re- 
view : first, that the court should have set aside the judgment, 
and secondly, that he should have discharged the rule. 

1. The judgment of forfeiture appears to have been entered 
irregularly, to say the least. The name of the security was 
not called. Sualter’s counsel asked if it was the case on which 
he was security, and both the judge and the sheriff said 1t was 
not. But of what avail will it be to Salter to set it aside to 
enable him to put in his defense, if the defense be not good ; 
so that it seems the practical question is this: Is the bond 
void because it was executed on Sunday? And that is the 
question argued by counsel before us, and upon which it was 
admitted that this branch of the case turns. Our statute 
punishes all persons who pursue “their business or work of 
their ordinary calling on the Lord’s day, works of necessity 
or charity only excepted :” Code, section 4579. 

We think that this statute should be rigidly enforeed. In- 
dependently of the moral obligation resting upon all men to 
obey the law of the Lord, and to observe, by abstaining from 
all secular business, the day set apart for His worship through- 
out christendom, the rest of one day in seven from all physi- 
cal and mental labor, is a great conservative, refreshing, in- 
vigorating means designed by Almighty wisdom for the pres- 
ervation of health and the recreation of our mental and bodily 
faculties. But neither the law of God nor the law of man 
forbids us to do good on the Sabbath day. The Saviour re- 
buked the Pharisees who questioned His divinity, because He 
healed the impotent man on the Sabbath, and bade him take 
up his bed and walk; and He who spake as never man spake, 
said that the Sabbath was made for man, not man for the Sab- 
bath, and that it was lawful to do good on the Sabbath day ; and 
His own pure and perfect life illustrated His teaching by deeds 
of constant kindness and beneficence on the Sabbath day. 
When the statute of Georgia, therefore, excepts works of benev- 
olence and charity from the operation of this penal statute, it 
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but re-enacts the law of the Almighty as announced by the Sa- 
viour and beautified by His example. The question, therefore, 
is, was this act of Salter’s a benevolent and charitable act? To 
visit thuse who are sick and in prison; to speak-a word of 
kindness and sympathy to them; to relieve their distress as 
far as we may, in accordance with law, is evidence of the high- 
est type of religion and of the sweetest spirit of charity. Such 
deeds have immortalized the name of Howard and made it 
almost a synonym for this greatest of christian virtues. If 
such deeds as these be charitable, surely to open the prison 
door to one imprisoned by standing his security and risking 
money on his good faith, is, a fortiori, an act of charity. There- 
fore, even if Salter were in the habit of thus acting the part 
of the good Samaritan in spirit, if this were his business, his 
ordinary calling, the act would be within the exception of the 
statute, and the obligation would be binding because it was an 
act of charity. The person bailed was a person of color— 
poor, therefore, we suppose, and destitute of influential friends, 
and the act of going his security is the more charitable on this 
account. It is possible that Mr. Salter wanted the labor of 
this man, and that a worldly motive was mixed with that 
spirit of benevolence to which we have attributed his act ; 
but the record discloses no such motive, and it would be not 
only illegal but shameful in us to go out of the record to rob 
Mr. Salter of the credit of this deed, as one of pure benevo- 
lence, and therefore lawful on Sunday. His character for 
beneficence ought, in the absence of proof to the contrary, to 
be sustained, even though it be at the expense of his purse. 
This court has made no decision bearing directly on this point, 
but some of our sister states have had the question before 
them in the construction of similar statutes to ours, and have 
decided in accordance with the conclusion to which the fore- 
going reasoning leads: See 3 Bush, 14; 33 Maine, 539; 31 
Illinois, 469. We hold, then, that this bond is good, for two 
reasons: first, because it was not an act in the ordinary busi- 
ness of Salter, and it can scarcely be said to be one in the or- 
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dinary line of the sheriff’s duties; and secondly, because it 
was an act of charity. 

- 2. But was the rule against the sheriff properly made ab- 
solute? ‘That turns on this question, was the sheriff in con- 
tempt of the court? If he had the process of the court in . 
his hands to execute, and failed to do so, he was in contempt, 
unless some facts appear to show that he did not fail by neg- 
lect of his duty, and thereby in contempt, but was misled 
and deceived by the circumstances surrounding him. It is 
matter of some doubt whether this execution did not issue 
upon the scire facias at thie first term, and before the final 
forfeiture of this recognizance. The record is silent, and con- 
tains no scire facias, nor does the bill of exceptions show that 
any was issued, or when the execution issued. If the statute 
was not followed, the process would hardly justify a harsh 
rule for contempt against the sheriff. However that may be, 
it is quite certain from the record that the sheriff witnessed 
all the circumstances attending this remarkable forfeiture of 
this bond. That no securities names were called; that the 
question was asked, was this the case in which Salter was se- 
curity, that the judge responded that it was not; that he, 
himself, thought it was not; that Salter had a defense filed to 
the scire facias, if there was one, at any rate, to the proceed- 
ing to forfeit the bond; that a motion had been made to set 
aside the forfeiture and open the judgment. The sheriff was 
cognizant of all these circumstances, and while we do not think 
he has a right to judge whether process placed in his hands 
be properly grounded on lawful proceedings, yet we think the 
irregularities here apparent and admitted, and of which he 
was cognizant, are sufficient to show that he acted bona fide, 
and not in contempt of the mandate of the court. The en- 
tire record is so confused, this judgment of foreclosure appears 
so irregular, and the facts so well calculated to make an offi- 
cer, however vigilant and faithful, doubtful of his duty, that 
we feel constrained to reverse the judgment of the court be- 
low, and order a new hearing of the case, 

Judgment reversed. 
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JAMES C. FRANCIS, Jr., assignee, plaintiff in error, vs. MAR- 
TIN Herz & Company, defendants in error. 


An assignment by an insolvent debtor for the benefit of such creditors as 
shall accept the same and release the debtor from all further liability, is 
void as to a creditor who fails to accept. 


Assignment. Debtor and creditor. Before Judge GouLp. 
City Court of Augusta. February Term, 1875. 


Reported in the decision. 


Barnes & Cummine, by W. W. Montcomery, for plain- 
tiff in error. 


Harper & BrRoruer, for defendants. 
WARNER, Chief Justice. 


‘This was a claim case. The plaintiffs in execution levied 
their fi. fa. on a stock of goods as the property of the de- 
fendants therein, which were claimed by Francis, assignee, 
under a deed of assignment dated 30th of April, 1874. The 
judgment on which the plaintiff’s execution issued was dated 
29th of May, 1874. The question as to the validity of the 
assignment was submitted to the judgment of the court on 
the statement of facts contained in the record. The court de- 
cided that the deed of assignment was void as to all of the 
creditors who had not accepted it. To this decision of the 
court the claimant excepted. 

The deed of assignment under which the claimant claimed 
the property is in the following words, to-wit: 


“STATE OF GEORGIA—Ricumonp County, 

“This indenture, made and entered into this the 30th day 
of April, A. D., 1874, between William McCabe and John 
S. Costello, doing business in the city of Augusta, state of 
Georgia, under the firm name of McCabe & Costello, of the 
first part, and James C. Francis, Jr., of the city of Augusta, 
state of Georgia, of the second part, witnessetlr that whereas, 
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said parties of the first part owe divers debts which they are 
unable to pay in full, and are desirous to provide for the pay- 
ment of the same, by assignment of all firm property for that 
purpose. 

“ Now, therefore, know all men by these presents, that the 
said parties of the first part, in consideration of the premises 
and of the sum of $1 00 in hand well and truly paid by said 
party of the second part, at and before the signing and deliv- 
ery of these presents, the receipt whereof is hereby acknowl- 
edged, have granted, bargained, sold, assigned, transferred 
and set over, and by these presents do grant, bargain, sell, 
assign, transfer and set over unto the said party of the second 
part, his heirs, executors, administrators and assigns, all the 
goods, chattels, stocks, promissory notes, debts, choses in ac- 
tion, evidences of debts, claims, demands, property and effects 
of every description, now owned by said parties of the first 
part, as firm property, and especially all that stock of dry 
goods now in store number two hundred and twenty-eight, 
Broad street, Augusta, Georgia, together with the notes, ac- 
counts and books appertaining to the business of said parties of 
the first part, as merchants. To have and hold the same and 
every part thereof, in trust, for the uses and purposes follow- 
ing: 

“1st. To take possession of the said property, and to sell and 
dispose of the same with reasonable diligence, either at public 
or private sale, for cash or credit, and to convert the same into 
money; and also, to collect all such debts and demands here- 
by assigned as may be collectable, and with the rest of the 
proceeds of such sales and collections ; 

“2d. To pay and discharge all just and reasonable expenses, 
costs and charges of executing this assignment, of carrying 
into effect the trust hereby created, including lawful commis- 
sions of said party of the second part for his services in ex- 
ecuting the said trusts. 

“3d. To pay and discharge in full, if the residue of said 
proceeds is sufficient for that purpose, all the debts or liabili- 
ties now due or to become due from said parties of the first 
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part, to the creditors enumerated in the annexed schedule, 
marked Exhibit ‘A,’ who shall, within one month from the 
date of this assignment, signify their acceptance of the same, 
and release said parties of the first part from further liability on 
account of said debts. And to such other creditors, ifany, who 
shall, within one month from such date, present their claims 
duly proven to said party of the first part, and shall also sign 
a release as aforesaid, and if the residue of said proceeds shall 
not be sufficient to pay the said debts and ‘liabilities in full, 
then to apply the same so far as they will extend, to the pay- 
ment of said debts and liabilities proportionately to their re- 
spective amounts. 

“ And if, after payment of all costs, charges and expenses at- 
tending the execution of said trusts, and the payment in full 
of all lawful debts owing by said parties of the first part, as 
copartners, there shall remain any surplus of said proceeds in 
the hands of said party of the second part, then— 

“4th. To apply such surplus toward the payment of the 
individual debts and liabilities of said parties of the first part, 
the share belonging to each of the respective parties to be ap- 
plied to the payment of the debts of such party, and not to 
the debts of the other, without preference to the individual 
creditors. 

“And for the better securing the execution of the trusts 
hereby created and reposed, the said parties of the first part 
do hereby constitute and appoint said party of the second 
part their true and lawful attorney, irrevocable, with full 
power and authority to do and perform all acts, deeds, matters 
and things which may be necessary in the premises, and to 
the full execution of said trusts, and to demand, recover and 
receive of and from all and ‘every person all the property, 
debts and demands belonging or owing to said parties of the 
first part, as copartners; and to give acquittances and dis- 
charges for the same, and to sue, prosecute and defend, and 
implead for the same, and for the purposes aforesaid, or for 
any of them; to construct and appoint one or more attorneys 
under him, and at his pleasure to revoke the same, hereby 
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ratifying whatever the said party of the second part, or his 
substitute or attorney, shall lawfully do. 

“The said party of the second part hereby accepts the trust 
created and in him reposed by these presents, being responsi- 

~ ble only for actual receipts or willful defaults. 

“In witness whereof, said parties of the first and second 
parts have hereunto set their hands and affixed their seals, the 
day and year above written.” 

The plaintiffs, as the creditors of the defendants in fi. fa., 
did not accept the terms of the assignment. The assignment 
in this case comes within the ruling of this court in Me- 
Bryde vs. Bohannon, 50th Georgia Reports, 527, and is con- 
trolled by it. 

Let the judgment of the court below be affirmed, 





DouGHerty County, plaintiff in error, vs. Kemp & Hoop, 
defendants in error. 


Neither the judge of the superior court, nor the sheriff, has any power to 
make the county the bailee of a horse, nor is the county responsible for the 
loss of a horse bailed to an officer for the purpose of serving process and 
bringing in witnesses to testify in behalf of the state in criminal cases. 
The officer, while engaged in his legal duties, is not the agent or servant 
of the county, but of the law; and if engaged otherwise than in his legal 
duties, he is the servant of those who sent him. 


County matters. Courts. Sheriff. Before Judge Strozer. 
Dougherty Superior Court. October Term, 1874. 


Reported in the opinion. 
D. H. Pope, for plaintiff in error. 
Srrozer & Smita, for defendants. 


BLECKLEY, Judge. 


The sheriff and his deputy were owners of a livery stable. 
The superior court being in session, a witness for the state in 
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a criminal case on trial or about to be tried, was wanted. The 
presiding judge ordered the sheriff to furnish a horse and 
buggy, and send one of the bailiffs attending upon the court 
out some eighteen miles in the country, and bring in the wit- 
ness at once. ‘The sheriff objected on account of the heat of 
the weather, saying that it was dangerous to a horse to be 
driven at that time of day, and proposed to send at night, and 
have the witness present by the meeting of the court next 
morning. The judge persisted in his order, and the bailiff 
was sent at once by the sheriff, with a subpcena, after the wit- 
ness, the horse and buggy used being the property of the 
sheriff and his deputy as livery-men. The horse took the 
scours, a disease almost sure to prove fatal if driving be kept 
up after the attack. The bailiff continued to drive, and the 
horse died in the road. The owners thereupon brought an 
action against the county for the value of the horse. The de- 
claration is in the short form authorized by the Code in cases 
of open account, and the bill of particulars debits the county 
with ‘one horse, killed while in the service of the county, 
by over driving.” At the trial, the court, in one part of the 
charge to the jury, laid it down as law that if the horse was 
driven by the bailiff in a way that caused death, the county 
would be liable. The jury found that the county was liable, 
and a motion was made for a new trial on alleged error in this 
principle of the charge, and because the verdict was contrary 
to the evidence and to law. 

What is said in the head-note is enough to dispose of the 
vase. The county is not liable. 

Judgment reversed, 


R. W. Turner et al., administrators, plaintiffs in error, vs. 
EvizaBeth LrnxaM, defendant in error. 


1, Letters of administration granted in another state have no validity in this 
state except such as is imparted by the statutes of this State. 
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2. Therefore, an administrator appointed in Alabama, who institutes a suit in 
Georgia, must bring himself within sections 2614 and 2615 of our Code, 
the provisions of which sections prescribe the terms on which he may sue 
in our courts, 

. These sections prescribe that such administrator, pending the action, shall 
file in the clerk’s office where the suit is brought “a properly. authenticated 
exemplification of the letters of administration ;” the filing therein of the 
exemplification of the order for the appointment of such administrator does 
not comply with the statutes of Georgia; the exemplification should be of 
the entire record of administration touching the letters, and particularly of 
the letters themselves, which letters, by the Code of Alabama, are required 
to be recorded in her courts of probate. 

. Where administrators appointed in Alabama seek to be made parties to a 
suit in Georgia, begun in the lifetime of the intestate, if they can be made 
parties at all to such suit, they can only be made such by a compliance with 
section 2615 of the Code; and if they do not so comply, no recovery can 
be had on a demise in ejectment in the name of their intestate, and a non- 
suit will be awarded, 


Foreign administrators. Administrators and executors. 
Exemplifications. Ejectment. Before Judge Hopkins. Clay- 


tou Superior Court. March Term, 1875. 
Reported in the opinion. 
WivuraM Ezzarp; Joun Cou.irr, for plaintiffs in error. 


Rosert Baueu, for defendant. 


Jackson, Judge. 


This was an action of ‘ejectment brought for the recovery of 
a lot of land in the county of Clayton. Two demises were 
laid in the declaration; one in the name of Noel Turner, and 
the other in that of George W. Adair, executor of the last 
will and testament of Ephraim M. Pool, deceased. 

Ou the trial the plaintiffs showed a grant from the state to 
Noel Turner. Noel Turner died pending the suit, and an 
exemplification or certified copy of an order appointing cer- 
tain parties administratrix and administrator upon his estate 
by a probate court in Alabama, was filed in the clerk’s office 
under section 2615 of our Code and exhibited in proof on the 
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trial. There was no exemplification of the letters of adminis- 
tration filed in office, or exhibited on the trial. No proof at 
all of title in Adair or his testator was made. The court non- 
suited the plaintiff, and that judgment is the error complain- 
ed of. 

The naked question for our adjudication therefore is, can 
an administrator appointed in Alabama be made a party to a 
suit brought in Georgia by his intestate by filing in the office 
of the clerk of the superior court an exemplified copy of the 
order of his appointment from the probate court of Alabama? 

1. Letters testamentary or of administration have no valid- 
ity beyond the limits of the state granting them, and suit 
cannot be brought within the jurisdiction of another state un- 
less authorized by the statute law of the latter state: 5 Geor- 
gia Reports, 295; 24 Ibid, 370. 

2. By section 2614 of our Code, if a person die domiciled 
in another state and letters are granted there and none are 
issued here, the administrator or executrix may institute his suit 
in any court of this state. The following section in our Code 
provides that pending the action a properly authenticated ex- 
emplification of the letters testamentary or of administration 
shall be filed with the clerk of the court to become a part of 
the record: Code, section 2615. The language of section 
2614 of the Code is “ may institute his suit,” and not “ may 
be made a party to a suit already instituted.” This case is 
not, then, within the letter of the statute, but as it may be 
covered by the reason and spirit of the act, we do not put our 
judgment upon this point. 

3, 4. Conceding that a foreign administrator may be made 
a party toa pending suit under these sections of our Code, 
the question recurs, have these administrators complied wich 
the terms imposed? The record shows that they have filed 
in this case only an exemplified copy of the order of appoint- 
ment, and have not filed a properly authenticated copy of the 
letters granted them. By the laws of Alabama the letters 
of administration are recorded in the probate court, (Code of 
Alabama, section 2016,) and our statute requires an exempli- 
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fication of those letters to be filed here as part of the record. 
The administrators may have been dismissed or the letters re- 
voked; therefore we think that the entire record of the pro- 
bate court of Alabama, touching this grant of administration 
should have been shown, and an exemplification thereof should 
have been filed with the clerk. The title to this land is in 
the heirs-at-law of ‘Turner, unless administration on his estate 
has vested it in an administrator for the benefit of creditors 
and heirs, and as the proof shows no grant of letters in Geor- 
gia, and as no properly authenticated exemplification of the 
letters granted in Alabama has been filed in the clerk’s office 
of the court below, the plaintiff showed no title on which he 
could recover in ejectment, and the non-suit was properly 
awarded, 
Judgment affirmed. 


ALEXANDER W. WHEELER, sheriff, plaintiff in error, vs. 
JAMES P, WALKER, defendant in error. 


(BLEcKLEY, Judge, having been of counsel, did not preside in this case.) 


1. Mandamus was prayed directing the sheriff to accept an affidavit of ille- 
gallity and to refrain from selling certain property under execution, The 
petition was presented to the judge in vacation, who ordered the sheriff to 
accept the illegality or to show cause at the next term of the superior court 
to the contrary, and in the meantime that he suspend the contemplated 
sale. To this judgment exception was taken, and the question brought 
here for review: 

Feld, that the writ of error should be dismissed as prematurely brought. The 
order éxcepted to was purely interlocutory and not final. 

2. The judgment was not an injunction so as to bring the writ of error with- 
in the provisions of the statute specially applicable to that class of cases, 
It merely suspended the sale of the property until the petition for man- 
damus could be finally passed on in term time, 


Mandamus. Illegality. Injunction. Practice in the Su- 
preme Court. Before Judge CLARK. Sumter county. At 
Chambers. July 3d, 1875. 
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Reported in the decision. 


Hawkins & Hawk1ys, for plaintiff in error. 









8. C. Exam; Forr & McC eskey, by B. P. Hous, for 
defendant. 






WaRNER, Chief Justice. 






This was an application for a writ of mandamus requiring 
the sheriff of Sumter county to accept an affidavit of illegal- 
ity to an execution which had been levied on the petitioner’s 
property which had been tendered to the sheriff, and which he 
had refused to accept, (a copy of which affidavit of illegality 
was attached to the petition,) or that the sheriff appear at the 
next term of Sumter superior court and show cause why he 
should not do so, and in the meantime that he desist and for- 
bear to sell the property so levied on until the further order 
of the court. The presiding judge of said court, at chambers, 
granted the following order : 

“Tt is ordered that the respondent accept the affidavit of 
illegality, or show cause at the next term of Sumter superior 
court, why the mandamus should not be made absolute, and 
until the hearing, he is ordered to suspend the sale of the 
property levied on, on the fi. fa. mentioned in the affidavit of 
illegality.” 

The bill of exceptions recites that by consent of counsel 
on the 3d day of July, 1875, at chambers, the application 
for the mandamus nisi, as prayed for, was heard before the 
presiding judge, all notice being waived, when a demurrer 
to the mandamus, (meaning, we suppose, to the application 
for mandamus,) and objections to granting the injunction was 
heard, and after hearing argument, the judge granted the be- 
fore recited order, which is called in the bill of exceptions an 
injunction ; whereupon the sheriff excepted. 

1. When the case was called for argument here, a motion was 
made to dismiss the writ of error as having been prematurely 
brought, as there had been no judgment rendered by the court 
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below on the hearing of the mandamus nisi at the court to 
which it was made returnable, and that the case was not em- 
braced within the provisions of the act of 1870, providing for 
the bringing up to this court injunctions prayed for in equity 
causes. By the 4250th section of the Code, it is declared 
that no cause shall be carried to the supreme court upon any 
bill of exceptions so long as the same is pending in the court 
below, unless the decision or judgment complained of, if it 
had been rendered as claimed by the plaintiff in error, would 
have been a final disposition of the cause, but the party at any 
stage of the cause may file his exceptions on the record, ete. 
A writ of mandamus is a common law writ, and under the 
constitution of this state the superior courts alone have juris- 
diction to issue it. The judges of the superior court may 
grant a mandamus nisi at any time on proper showing made, 
but the return must be made in term time: Code, section 

3201, 247. The judge, at chambers, had no authority unde 

the law to hear and determine a demurrer to an application 
for a writ of mandamus nisi. The judges of the superior 
courts, in vacation, have only the power and authority to hear 
and determine demurrers to bills in equily, under the provi- 
sions of the act of 1869. ‘The granting the mandamus nisi, 
to be heard and determined at the next term of the superior 
court, was no final digposition of the cause, and the judge 
might well have overruled the defendant’s demurrer to the ap- 
plication, on the ground that he had no power or authority 
to hear and decide it under the law, at chambers. A judge 
of the superior court cannot exercise any power out of term 
time except the authority is expressly granted : Code, seciion 
249. — 

2. It is assumed in the bill of exceptions and was urged 
on the argument that the order of the judge, as it appears in 
the record, granting the mandamus nisi, was an injunction, 
and therefore could be brought to this court on writ of error 
as an injunction granted in an equity cause, under the provis- 
ions of the act of 1870. The reply is that the application 
for the writ of mandamus was a common law proceeding, and 
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no injunction was prayed for and no injunction was granted 
by the judge. The prayer of the petitioner was that the sheriff 
might desist and forbear to sell the property levied on until 
the further order of the court. The legal effect of the prayer 
of the petitioner was for a supersedeas until the mandamus 
nisi could be heard and determined, and such is the legal ef- 
fect of the order of the judge. The order of the judge merely 
‘suspends the sale, and is nothing more than a supersedeas of 
the sale of the property by the sheriff until the mandamus 
nisi granted by him could be heard and deeided by the supe- 
rior court as provided by law. The judge had the power and 
authority, under the law, to grant the supersedeas, as he did, 
if, in his judgment, the ends of justice required it: Code, sec- 
tion 247. 

This being a proceeding on the common law side of the 
court, and no judgment having been rendered in the case by 
the court below which this court can review, the writ of error 
is dismissed as having been prematurely brought to this cout. 


7) 


~ 


JAMES Camp, plaintiff in error, vs. Hamiin & Barnum, de- 
fendants in error. 


I, The purchaser of goods at a stipulated price, who refuses to accept and 
pay for them according to his written contract, is liable to the seller, in 
damages for the difference between such price and the market value of the 
goods at the time and place fixed by the contract for delivery; and the sel- 
ler, after a tender of the goods and a refusal by the purchaser to receive 
them, may, if they be perishable, expensive to keep, or likely to go out of 
season, sell them within a reasonable time, at auction, in the market of de- 
livery, and the amount they bring will be evidence in ascertaining the 
damages. 

. But where it appears by a part of the evidence in the case that the actual 
value was equal to the price, the seller, in order to recover the difference 
between the price and a far less amount realized at auction, ought to show 
when and where the auction took place, what notice of it was given, how 
the sale was conducted, who were the purchasers of the various lots, and 
at what prices; or if any of these particulars are omitted in his showing, 
he ought to explain why the omission cannot be supplied. In respect to 
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the conduct and proceeds of the auction, he is in the position of a party 
accounting, and ought to account fully, and with reasonable particularity, 
by the production of satisfactory evidence on the trial. 


Sales. Damages. Before Z.'T. Opom, Esq., Judge pro hae 
vice. Dougherty Superior Court. April Term, 1875. 


Hamlin & Barnum brought complaint against James Camp 
ou the following contract: 
“ DouGHERTY County, Albany, April 29, 1873. 
“T have this day bought of Hamlin & Barnum, Cumber- 
land Nurseries, Edgefield junction, Tennessee, the following 
bill of trees, plants, vines, ete., to be delivered at Albany on 
the 19th of December, 1873 : 


* * * xx * * * * 

“Upon the day of delivery of said trees, plants, vines, ete., 
I will pay to the order of Hamlin & Barnum the sum of 
$288 00 in cash, or proportionally thereto, according to the 
number and price of each kind sent. No countermands will 


be accepted. If not delivered as above specified, notice will 


be-given of the time of delivery. 
(Signed) “James Camp.” 


The declaration alleged that the plaintiffs tendered said 
trees, etc., in accordance with the terms of their contract, but 
the defendant refused to accept them, to their damage $500 00; 
that the plaintiffs’ agent, J. Georgi, was at the city of Albany 
on December 19th, 1873, for the purpose of delivering said 
trees, etc., and of collecting the amount due for the same, and 
on account of the defendant’s failing to comply with his con- 
tract, he was compelled to remain in said city forty-one days, 
at an expense of $2 00 per day; that in consequence of the 
defendant’s conduct said trees, etc., were nearly a total loss to 
the plaintiffs, and were sold at auction for the small sum of 
$29 00. 

The defendant pleaded the general issue. 

Upon the trial of the issue thus formed, the plaintiffs in- 
troduced the contract sued on, and the deposition of Julius 
Georgi, to the following effect : 
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He sold the trees to the defendant, as the agent of the 
plaintiffs ; he delivered the trees at the depot in Albany, on 
December 19th, 1873, in accordance with the contract; they 
were worth the price the defendant agreed to pay for them ; 
the latter declined to take them from the depot, and witness 
went and “heeled” the roots and had them sold at auction ; 
they brought $29 00; witness was compelled to remain in _ 
Albany forty days on this business, at an expense of $2 00 
per day ; notified the defendant that the trees were at the de- 
pot in Albany on the day they were to be there. 

The defendant introduced no testimony. The jury found 
for the plaintiffs $186 38. The defendant moved for a new 
trial because the verdict was contrary to the law and the evi- 
dence and to the following charge of the court: 

“Tf the contract was that the plaintiffs were to deliver a 
certain number of fruit trees in Albany, Georgia, for defend- 
ant, and the plaintiffs did ship them to the depot in Albany, 
Georgia, and notify defendant of their arrival, that was a 


complete delivery on the part of the plaintiffs, and, under the 
law, they were then the property of the defendant, and the 
plaintiffs had no right to go and retake them; and if they 
did, then the defendant is entitled to a deduction on their 
claim to the amount of the trees so taken, which value was 
their market value at the time they were so taken.” 

The motion was overruled, and the defendant excepted. 


D. H. Pope, for plaintiff in error. 


Strozer & Sirsa, for defendants. 


BLECKLEY, Judge. 


Fruit trees were sold by written contract, at a stipulated 
price, to be delivered at a certain place on a certain day, the 
price to be paid on delivery. They were tendered to the pur- 
chaser at the time and place, according to contract, and he de- 
clined to receive them. Thereupon the seller lingered forty 
days, and during that period sold them at auction. The tes- 
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timony shows that they were worth at the time of tender the 
price fixed by the contract, but the proceeds at auction 
amounted to only about one-third of that price. The mere 
fact is stated, in the evidence, that they were sold at auction 
and brought so much. The plaintiff should enter into a more 
full and minute accounting as to the auction, in order to use 
it as a final test of value. The views of the court are ex- 
pressed in the head-notes. 
Judgment reversed. 


J. W. HerINneMan, surviving partner, plaintiff in error, vs. 
Davip NEwMaAN, defendant in error. 


Where A sells goods to B with a view to defraud his, A’s, creditors, the law 
will not aid him to collect his debt, but will leave the parties where it finds 


them. 


Debtor and creditor. Fraud. Before Judge Srrozer. 
Dougherty Superior Court. October Term, 1874. 


Reported in the opinion. 
Wricut & Popr, for plaintiff in error. 


Srrozer & Sir, for defendant. 


JACKSON, Judge. 


This suit was brought on an open account. The account 
was proved to be correct. The defense was that the goods 
were sold to defendant to defraud creditors, and the single 
question submitted to us is, whether such an account can be 
collected. The court charged the jury that “if plaintiff sold 
the goods to defendant with a view to defraud his, plaintiff’s, 
creditors, then the law will not aid him to collect his debt, 
but will leave him, plaintiff, where it finds him.” The sole 
question is, does this charge give the law of the case correctly? 
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This general question firet came before this court in the 
case of Howell, administrator, vs. Fountain and others, 3 Kel- 
ley, 176, and was most elaborately argued and decided by 
Judge Nispet. Numerous authorities are cited to sustain 
the conclusion to which the court comes, and that conclusion 
is embodied in these words: “Courts of justice will not lend 
their aid to enforce an illegal or immoral contract ; if it be 
executed they will not disturb it, but leave the wantin where 
they find them. No action can be maintained upon an im- 
moral or illegal transaction, when the transaction was not sub- 
sequent or collateral, but directly connected with the unlaw- 
ful act.” 

The question again arose in the case of Peacock vs. Terry, 
in 9 Georgia Reports, 137, and in the case of Gault and others 
vs. Jackson, 9 Georgia Reports, 151, where, in equity, the 
same principle is substantially announced, Again, in 19 
Georgia Reports, 290, in the case of Crosby, administrator, 
against DeGraffenreid, it was held that, where A, to defraud 
his creditors, transfers his property to B and dies; his ad- 
ministrator files a bill against B to get possession of the prop- 
erty, that he may with it pay creditors, there is no equity in 
the bill, that is, the law will leave the parties where it finds 
them. It is true, there are some remarks of Judge BENNING, 
in delivering the opinion, which seem to sustain the views of 
the plaintiff in error here; but they are not in conflict; we 
think, with the idea that the courts will remain passive, and 
will not interfere to aid either party to such a transaction. So 
in 20 Georgia Reports, 600, there are some words of Chief 
Justice LUMPKIN to the effect that a contract is good between 
the parties themselves, though bad’as to creditors defrauded. 
But we nowhere find a case where the courts will aid one 
party to such a contract to enforce it against the other. The 
principle laid down by Judge NisBet in 3 Kelley, has never 
been overruled. This contract was illegal certainly as to the 
creditors defrauded, and grossly immoral as between the par- 
ties to it, and courts of justice will not touch it at all, but 
leave the parties just where'they find them: See 1 Fairfield, 
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71; 20 Wendell, 24; 4 Hill, 424; 10 Yerger, 228; 1 Mee. 
& Welby, 159, 166; 1 American Leading Cases, 45. 
Judgment affirmed. 


JOHN SEDGWICK, assignee, for use, etc., plaintiff in error, vs. 
JULIUS GERDING, defendant in error. 


(Jackson, Judge, did not preside in this case.) 


1. On December 31st, 1872, suit was brought on an open account contracted 
in September and October 1867. To avoid the bar imposed by the statute 
of limitations, and as an independent ground of recovery, the following 
letter from the defendant to the plaintiff, of date May 21st, 1868, was relied 
upon: 

“‘GENTLEMEN—In reply to your favor of the 22d instant, you will please 
to withdraw your draft of $314 37 upon me, asI cannot pay for the present. 
As soon as I have the money, I shall remit,” 

Held, that such letter was too indefinite either to avoid the statutory bar as 
against the account, or to sustain an action. 

2. Where a defendant removed from this state with the intention not to re- 
turn, but subsequently changed his purpose and did return, the time of his 
absence should be deducted in ascertaining if the statutory bar had at- 
tached. A/diter, if he was simply temporarily absent. 


Statute of limitations. Removal from the state. Before 
Judge BarTLetTtr. Putnam Superior Court. September Term, 
1874. 


The account sued on in this case was made in September 


and October, 1867. 
For the remaining facts, see the decision. 


JAMES L. Brown; J. W. Hupsoy, for plaintiff in error. 
No appearance for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on an open account for the sum of $447 97 witha 
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bill of particulars annexed thereto. The action was com- 
menced on the 31st December, 1872. At the September term 
of the court, 1874, the plaintiff amended his declaration by 
declaring on a letter addressed by the defendant to the par- 
ties with whom the account was originally made, as follows : 
“Gentlemen—In reply to your favor of the 22d instant, you 
will please to withdraw your draft of $314 37 upon me, as I 
cannot pay for the present. As soon as I have the money I 
shall remit.” This letter was dated 21st May, 1868. The 
defendant pleaded payment and the statute of limitations in 
bar of the plaimtiff’s action. The jury, under the charge of 
the court, found a verdict for the defendant. The plaintiff 
made a motion for a new trial on the several grounds therein 
set forth, which was overruled by the court, and the plaintiff 
excepted. But two grounds of error alleged in the motion, 
were insisted on here: First, that the court erred in charg- 
ing the jury, that the letter of the 21st of May, 1868, did not 
take the debt out of the operation of the statutory bar of four 
years, andl extend it to six years. Second, that the court 
erred in charging the jury in relation to the defendant’s ab- 
sence from the state, in view of the evidence contained in the 
record. 

Ist. The draft referred to in the defendant’s letter did not 
purport to be a draft given in liquidation of the account sued 
on, or as having any connection with it; besides, the letter 
did not state for what consideration the draft was drawn, or 
whether there was any consideration for it, nor when the 
same was payable. The statement in the letter was too in- 
definite to take the account sued on out of the operation of 
the statutory bar of four years, or to authorize the plaintiff to 
maintain a suit thereon, even if there had been any consid- 
eration stated for which the draft was drawn. 

2d. It appears from the evidence in the record that the de- 
fendant was an unmarried man, doing a mercantile business 
in the town of Eatonton, Putnam county ; that he was absent 
from the state from April or May, 1870, to September or Oc- 
tober, 1871, on a visit to his parents, relatives and friends in 

VoL. Lv. 18, 
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Germany; that when he left, he did so with the intention of 
returning ; that his business was carried on during his ab- 
sence in connection with another; that he claimed Eatonton 
as his place of residence all the time he was gone. The 
2929th section of the Code declares that if the defendant 
shall remove from this state, the time of his absence from the 
state, and until he returns to reside, shall not be counted or 
estimated in his favor. The court charged the jury, substan- 
tially, as follows: “If you believe, from the evidence, that 
defendant removed from the state with an intention to change 
his residence and not to return, even if he did afterwards 
change his purpose and did return, then you will deduct the 
time the defendant was so absent from the state, and deduct- 
ing that time from the time of the statutory bar, you will 
find against the statutory bar; but if, from the evidence, you 
find that the defendant never removed from the state, but 
that he left the state on a visit, with no intention to remove 
or remain away but temporarily, and at a certain time to re- 
turn, and that his residence was still in the county of Put- 
nam, and that he was only temporarily absent on business or 
pleasure, then the time he was absent will not be deducted, 
and you will find that.the statute of limitations attaches, and 
you will find for the defendant.” In view of the evidence 
in the record, there was no error in the refusal of the court to 
charge the jury as requested, or in the charge as given in lieu 
thereof. The jury having found a verdict for the defendant 
on the facts proven by the evidence, there was no error in 
overruling the motion for a new trial. 
Let the judgment of the court below be affirmed. 


THE UNDERWRITERS’ AGENCY, piaintiff in error, vs. WIL- 
LIAM T. SUTHERLIN, defendant in error. 


1, Astipulation ina policy of insurance that no action for loss or damage 
shall be sustained unless commenced within twelve months after such loss 
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or damage occurs, is valid. The time is reasonable, and the assured, hav- 


ing assented to the stipulation by accepting the policy, is bound by it, 

. It is not in the power of local agents, or of adjusting agents of the com- 
pany, without express authority from the managing officers, to waive such 
stipulation, after the loss or damage occurs. Their functions relate to tak- 
ing risks, delivering policies, adjusting and paying losses and damages, not 
to enlarging the time for suit beyond the term fixed by contract. However 
active these subordinate agents may be, or however willing to continue their 
services down to the last moment, or even after the time for suit has expired, 
unless they have perpetrated some fraud on the assured by which he is in- 
duced to delay the bringing of suit until after the contract bar has at-: 
tached, he cannot allege their conduct as an excuse for his omission to sue. 

. Ina marine risk when navigation is partly by fresh water and partly by 
salt water and involves transhipment, proof of damage by water of any kind 
is, prima facie, proof of damage by the perils of navigation, even if the 
wetting is caused by rains, and whether the rains fell on board, or on the 
usual transhipping wharf whilst the goods were upon the same in the ordi- 
nary course of transit. 

4. Reception of the goods by the consignee from the carrier and payment of 
the freight and charges without complaint of damage, does not discharge 
the carrier or the insurer, and is no evidence that the damage did not occur 
in the course of the navigation. 

. Damage from water in consequence of improper stowage, unless such 
improper stowage was occasioned, or acquiesced in, by the insured or his 
agent, is damage from the perils of navigation. 

. The insured, after selecting a proper carrier, does not warrant the dili- 
gence of the carrier, or that of any other person (save his own agents) 
through whom the consignment passes in the course of navigation. 


Insurance. Statute of limitations. Principal and agent. 
Carriers. Perils of navigation. Before Judge Wrienr. 
Dougherty Superior Court. April Term, 1875. 


This is the third time this case has been before this court. 
See 46 Georgia Reports, 652. 


On March 6th, 1868, Sutherlin brought assumpsit against 
the Underwriters’ Agency on a policy of insurance, for dam- 
ages alleged to have been sustained by him on twenty bales of 
cotton shipped from Albany, Georgia, to the city of New 
York, via Apalachicola, Florida. This risk was entered on 
an open policy issued by Y. G. Rust, defendant’s agent, on 
January 20th, 1866. It was claimed by the plaintiff that he 
was entitled to recover $728 25, with interest from May, 1866, 
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that being the amount of damage to his cotton by becoming 
wet on the ends of the bales. The defendant pleaded as fol- 
lows: 

Ist. The failure of the plaintiff to bring suit within twelve 
months from the time of the alleged loss as required by the 
condition of the policy. 

2d. The general issue. 

3d. That the damage, if any, was sustained from fresh wa- 
ter, to which it was exposed by the carelessness of plaintiff’s 
agent, whilst the risk undertaken by the policy covered only 
the perils of navigation between point of shipment and final 
destination. 

4th. Thatthe defendant was discharged by the conduct of the 
plaintiff’s agent at Apalachicola, in receiving the cotton and 
paying the freight thereon, thus releasing the carrier from 
his contract. 

The evidence disclosed the following facts: The certificate 
of insurance handed to the plaintiff was as follows: 

“ No. 29. UNDERWRITERS’ AGENCY. $4,000 00. 
“Germania, Hanover, Niagara and Republic Fire Insurance 

Companies of the city of New York. 


“ ALBANY, GA., 20th January, 1866. 


“This is to certify that William T. Sutherlin is insured for 
account of whom it may concern, under and subject to the 
conditions of policy No. 780, issued by the above named 
companies, in the sum of $4,000 00, each company bearing 
one-fourth of the risk taken, upon twenty bales of cotton 
marked W. T. S., on board cargo uf the box No. 18, Saucer, 
master, at and from Albany, Ga., to Apalachicola, at the rate 
of 4 per cent., which premium of $160 00 is hereby acknowl- 
edged to have been received. Loss, if any, payable to W. T. 
Sutherlin or order, at New York, upon the ‘return of this 
certificate. Assets, $3,000,0000. 

(Signed) “Y. G. RUST, Agent.” 
“Countersigned A. S. SropparD, 
“General Agent, New York.” 
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Upon the back of this certificate was the following indorse- 
ment: 


“This property is insured under this policy from Apalach- 
icola to New York, by good steamers or sailing vessels, and 
includes twenty days fire risk at Apalachicola for the discharge 
of the box.” . - 


The policy upon which this certificate was based covered 
the perils of navigation. One of its conditions was that in 
case of loss, suit should be brought thereon within twelve 
months from that date. 

When the cotton arrived in New York, about April 20th, 
1866, it was ascertained that the ends of the bales had be- 
come wet from fresh water, thereby damaging the same to the 
amount of $728 25. The evidence does not disclose when or 
where this damage was done. The cotton was consigned to a 
Mr. Wood at Apalachicola. At this point it was unloaded 
from the box and placed on the wharf, whence it was shipped 
on the vessel which transported it to New York. Wood acted 
as the agent of the plaintiff in paying the freight and receiv- 
ing the cotton. The plaintiff did not know that the policy of 
insurance contained a stipulation that suit should be brought 
within twelve months from the date of the loss, never having 
seen it. The reason alleged why suit was not sooner com- 
menced was, that Rust, the agent of the defendant, assured 
the plaintiff that his claim was just, and in his opinion would 
be paid by the insurance companies after he had explained to 
them the facts in the case, and before he knew of their refusal 
the twelve months had expired. Rust was insisting that the 
claim was a just one and should be paid, whilst his principal 
in New York was denying liability upon the case made and 
demanding more proof. 

On May 2d, 1867, J. J. Brown, the adjuster of the defend- 
ant, wrote to the plaintiff, among other things, as follows : 

“We may also remark in this connection, that under the 
limitation clause contained in all policies, the enforcement of 
any claim of the date you mention would be impossible; if 
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you have a just demand upon us, however, it will, upon the 
presentation of proper proofs of loss, receive such considera- 
tion as it merits.” 

The jury found for the plaintiff. The defendant moved for 
a new trial because the verdict was contrary to the law and 
the evidence, and because the court refused to give in charge 
to the jury the following requests : 

Ist. “If you believe from the evidence that the damage to 
this cotton was from fresh water, and the same was from rains 
to which it was exposed whilst on the voyage, then the plain- 
tiff is not entitled to recover, for this contract of insurance 
does not cover such risks.” 

2d. “If the cotton was received by Mr. Wood, the con- 
signee of plaintiff, at Apalachicola, and he paid to the master of 
the box the freights and charges, this is strong evidence from 
which the jury may infer that the cotton, was then in a good 
condition.” 

This request was charged, substituting “a circumstance ” 
for “ strong evidence.” _ 

3d. “If you believe from the evidence that the cotton was 
injured by exposure to rains whilst on the wharf at Apalachi- 
cola, then the plaintiff is not entitled to recover.” 

Charged, with the insertion of the words “ and in consignee’s 
control” after “Apalachicola.” 

4th. “If you believe from the evidence that the consignee 
of the plaintiff at Apalachicola or New York, received the 
- cotton from the vessel without complaint, and paid freight, 
ete., and thus discharged the vessel and owners from negli- 
gence, this would discharge the defendant, and the plaintiff 
would not be entitled to recover.” 

5th. “If you believe from the evidence that the contract 
of insurance between the parties required, in case of loss, that 
suit be brought within the space of twelve months from the 
time of loss, and this was not done, then the plaintiff cannot 
recover.” 

Qualified by the court as follows: “I charge you that this 
is the law, but if you believe from the evidence that the plain- 
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tiff did not sue within twelve months because of propositions 
of settlement held out by duly authorized agents of the com- 
pany, or the company itself, then the plaintiff could sue after 
twelve months,” 

6th. “If Rust was the agent of both parties, and after loss, 
made admissions of the correctness of the claim, this is not 
binding on the defendant unless the proof shows he was its 
adjusting agent. The fact that he was authorized to take the 
risk does not give him the power to settle a loss that hap- 
pened afterwards.” 

Qualified by the addition of the words “unless authorized 
so to do.” 

7th. “An agreement by the adjusting agent after the year 
expired, that the claim would be considered if presented with 
additional proofs, is not binding on the defendant so far as to 
prevent it from pleading that this suit was not brought with- 
in time.” 

Qualified by the addition, “unless said agent was author- 
ized so to do.” 

8th. “The plaintiff, as the owner of this cotton, by the con- 
tract of insurance, warranted the good conduct and faithful- 
ness of the carriers and all other persons through whose hands 
the cotton passed, and if the jury believe from the evidence 
that the loss in this case was occasioned by the bad conduct 
or carelessness of any of these parties, and not from the perils 
of navigation, this company is not liable.” 

The motion was overruled, and the defendant excepted. 


Vason & Davis, for plaintiff in error. 


Strozer & Situ, for defendant. 


BLECKLEY, Judge. 


Cotton was insured through its entire voyage from Albany, 
Georgia, to New York city. On arriving at its destination it 
was found to be damaged by wetting with fresh water at one 
end of the bales. Application was at once made to the Un- 
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derwriters’ Agency to settle the damage. Payment was refused. 
The local agent continued to urge upon the company that the 
claim was a proper one, and an adjusting agent held correspon- 
dence with the insured, by letter, from the home office, after the 
twelve months for suit fixed by the contract had expired. Suit 
was not brought until nearly two years had elapsed after the 
first demand upon the company. The regular course of the 
navigation required transhipment at Apalachicola, and a tem- 
porary landing there on the wharf for that purpose. 

The law of the case is stated in the head-notes, and the 
judgment is reversed. 

Judgment reversed. 


Martin W. Dosps, plaintiff in error, vs. THE STATE OF 

| GEORGIA, defendant in error. 

1, Where a rule zs? for contempt of court charges the defendant with an at- 
tempt to bribe another to warn witnesses to avoid subpcenas issued for them, 
and the answer of the defendant purges himself of the contempt, and the 
traverse of that answer by the solicitor general is not sustained by the proof, 
and the court fines the defendant $100 oo: 

Held, that the court erred; and this court, while reluctant to interfere with the 
courts below in matters of contempt, will correct such an error. 

2. Where the subpoenas for the witnesses, in connection with whom the con- 
tempt is charged, issue in blank as to the names of the parties to the case: 

Held, that such subpeenas are not valid processes on which to predicate such 
rule for contempt. 

Criminal law. Contempt. Subpeenas. Before Judge 


Knicgur. Forsyth Superior Court. April Term, 1875. 

Reported in the opinion. 

H. P. Bei; J. N. Dorsey, for plaintiff in error. 

C. D. Puiuies, solicitor general, by W.S. THompson, for 
the state. 

JACKSON, Judge. 

The rule nisi in this case charged the defendant to the rule 
with offering a bribe to one Fowler, to warn witnesses, for 
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whom subpeenas to attend court were issued, to avoid being 
served with the subpeenas. The bribe charged was the loan 
of a mule to Fowler to ride from court home. The subpoenas 
did not state the case and names of parties in which the wit- 
nesses were summoned to testify, but that was left blank. 
The defendant answered the rule, admitting that he had 
offered to lend the mule, but denying that he had done so 
upon condition that Fowler should warn the witnesses to 
avoid the process. The solicitor general traversed this an- 
swer; the court heard testimony, and fined the defendant 
$100 00. ‘The error complained of is this judgment and fine. 

The witnesses sworn were the clerk, who proved that he 
issued the subpoenas in blank as to the case, which was his 
habit in cases before the grand jury ; the sheriff, who swore 
that Dobbs told him the parties subpeenaed were not at 
home, and that he would serve them on their return, and who 
then gave Dobbs the subpoenas ; and Fowler, who swore that 
Dobbs offered to lend him the mule, and told him, if he saw 
the witnesses, to say to them that there might be trouble at 
court about matters in no way connected with these subpenas. 
It further appeared that Dobbs was the prosecutor in the in- 
dictment before the grand jury, and no motive is shown or 
hinted in the record, on his part, to procure the absence of 
witnesses to aid in his own prosecution. There may be some- 
thing behind the curtain not contained in this record, but we 
can see no evidence in it authorizing the fine imposed. We 
are clear, too, that a subpoena issued in blank is not a valid 
process on which to predicate such action. While, therefore, 
very reluctant to interfere with the courts in their adminis- 
trative duties and practice, and especially in punishing for 
contenipt of their authority or process, we think that this re- 
cord discloses such a case as demands our interference, and 


accordingly we reverse the judgment. 
' Judgment reversed. 
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JAMES BELL, plaintiff in error, vs. STEPHEN L. Hanks, de- 
fendant in error. 


1. Plaintiff recovered a judgment against defendant on December goth, 1861. 
At the March term, 1869, the defendant moved to set aside said judgment 
on the ground that it had been rendered for the hire of a slave. The court 
so ordered. At the March term, 1874, the plaintiff moved toset aside said 
vacating order because based on a grouud unknown to the law, unconsti- 
tutional, and beyond the jurisdiction of the court to pass. The court sus- 
tained the motion: 

fleld, correct. 

2. The statute prescribing the time within which a judgment should become 
dormant, was an act of limitation, and was suspended during the late war, 
and until July 21st, 1868. 

3. Notice of a motion to set aside a judgment should be given to the adverse 
party. 


Constitutional law. Slave debt. Judgments. Statute of 
limitations. Notice. Before Judge Kippoo. Clay Superior 
Court. March Term, 1875. 


Reported in the decision. 


R. E. Kennon, for plaintiff in error. 


JOHN T. CLARKE, for defendant. 
’ 


WARNER, Chief Justice. 


This was a motion to set aside a judgment in Clay superior 
court. It appears from the record before us that on the 9th 
day of December, 1861, the plaintiff obtained a judgment 
against the defendant for the sum of $148 35 for his princi- 
pal debt, with interest and costs of suit. Afterwards, at the 
March term of said superior court, 1869, the defendant in 
said judgment made a motion to set it aside, on the ground that 
the consideration of the debt on which said judgment was ob- 
tained, was for the hire of a negro slave. On the hearing of 
that motion the court rendered the following judgment: “ It 
appearing that the consideration in the above stated case, (the 
names of the parties and judgment being stated,) was for ne- 
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gro hire, ordered that said judgment be set aside as well as 
the fi. fa. from it.” At the March term of said court, 1874, 
the plaintiff in the original judgment made a motion to set 
aside the judgment rendered in 1869, setting aside his original 
judgment obtained in 1861, on the grounds that said order 
and judgment of 1869, as appears on the face thereof, was 
based on a ground wholly unknown to the law, and was in 
violation of the constitution of the United States and the 
constitution of this state; that the court had no jurisdiction 
to set aside the judgment of 1861, on the ground stated in the 
order and judgment of 1869; and because the order and judg- 
ment of 1869, was passed and rendered without any notice 
to the plaintiff of the motion therefor. On the hearing of the 
motion to set aside the order and judgment of 1869, the court 
sustained it, and ordered that judgment to be set aside. 
Whereupon the defendant in the original judgment of 1861 
excepted, and assigns the same as error. 

1. There was no error in setting aside the judgment of 
1869 on the statement of facts disclosed in the record. My 
individual reasons in support of the judgment of the court 
below will be found in the case of Prescott vs. Bennett, 50th 
Georgia Reports, 266; and in my dissenting opinion in the 
ease of Tison vs. McAfee, Ibid, 284; and in my dissenting 
vpinion in the ease of Fannin vs. Durden, 54th Ibid., 476, 
and will not be again repeated here. 

2. The plaintiff in error insisted, on the argument before 
us, that inasmuch as the original judgment was rendered in 
1861, and more than seven years having elapsed from the 
date of that judgment before the motion to set aside the judg- 
ment of 1869 was made, the judgment of 1861 had become 
dormant, and for that reason the motion to set aside the judg- 
ment of 1869 should not have been allowed. The reply is, 
that the statute preseribing the time within which judgment 
liens shall be enforced or become dormant, is a statute of lim- 
itations, and the statute of limitations was suspended until 
the 21st of July, 1868, and therefore the judgment of 1861 
was not dormant when the motion to set aside the judgment 
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of 1869 was made in 1874. But it was not the judgment of 
1861 the plaintiff made his motion to set aside, but the judg- 
ment of 1869, and the seven years had not run from the date 
of this last named judgment, until the motion was made to 
set it aside at the March term of the court, 1874. 

3. We recognize the rule that notice should have been 
given to the plaintiff of the motion to set aside the judgment 
of 1861 when it was made in 1869. 

Let the judgment of the court below be affirmed. 


BensAMIn A. Story, plaintiff in error, vs. SARAH KEMP 
et al., defendants in error. 


If a garnishee, by his answer, plead a set-off against all the plaintiffs, and he 
admit to the court at the trial, without amending his answer, that his set-off 
is against some of the plaintiffs only, his set-off will not be allowed. In 
such case, it cannot be said that the garnishee has plainly, fully and dis- 
tinctly set forth his defense, and while the rules of pleading have, in this 
state, been much relaxed, it is still mecessary that the allegations and proof 
shall substantially correspond. 


Garnishment. Set-off. Before Judge JAMES JOHNSON. 
Marion Superior Court. April Term, 1875. 


Reported in the opinion. 
BLANDFoRD & GARRARD, for plaintiff in error. 


E. N. Minuer; E. M. Burr; Lirrte & Crawrorp ; 
Peasovy & BRANNON, for defendants. 


BLECKLEY, Judge. 


There was a judgment for a gross sum in favor of numer- 
ous heirs-at-law against the administrator. Upon it a gar- 
nishment issued, addressed to Strong, the plaintiff in error. 
In his answer, the garnishee admitted a certain indebtedness 
from himself to the administrator, and sought to protect him- 
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self by alleging a demand in his own favor against the plain- 
tiffs, which demand _ he offered to set-off in this proceeding. 
At the hearing, his counsel admitted that the set-off was, in 
fact, against some only of the plaintiffs, and not against them 
all The answer, which was left as it was, without amend- 
ment or any offer to amend, represented it to be against all. 
The court ruled that the set-off could not be allowed. The 
want of correspondence between the set-off alleged in the an- 
swer and that which actually existed, constitutes a sufficient 
reason for the decision made by the court, whatever may have 
been the reason present to the judge’s mind. There is still 
rule enough in Georgia pleading to require that there shall be 
substantial conformity of the allegations to the facts, and of 
the facts to the allegations. 

Passing over the difficulties which would have arisen out 
of the want of strict mutuality between the plaintiffs’ de- 
mand and the garnishee’s set-off, if the set-off had been 
rightly described in the answer, we affirm the judgment on 
the ground above indicated. 

Judgment affirmed. 


ANDERSON & TucKER, plaintiffs in error, vs. WHITEHEAD, 
Eaae.eston & CoMPANny, defendants in error. 


Where creditor and debtor, and another person who owes the debtor, agree 
that the latter person shall be substituted for the debtor and the debtor be 
released, all in parol, the case is not within the statute of frauds, and the 
agreement need not be in writing, but the debt is extinguished as to the 
debtor, and the third person becomes debtor in his place. 


Debtor and creditor. Statute of frauds. Before Judge 
Kyieut. Cobb Superior Court. March Term, 1875. 


Reported in the opinion. 


GrEorRGE N. LESTER, for plaintiffs in error. 
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W. T. & W. J. Winn, for defendants. 


JACKSON, Judge. 


This suit is brought by Whitehead, Eggleston & Company, 
to recover a balance on an account from Anderson & Tucker. 
The defendants defend by setting up an agreement between 
plaintiffs and themselves, and Reede & Herndon, whereby it 
is agreed by the three firms that Reede & Herndon shall pay 
the debt of defendants to plaintiffs, and plaintiffs shall look 
to them for payment and release defendants, Reede & Hern- 
don being indebted to defendants as much as the account of 
plaintiffs against defendants. All parties assent to this ar- 
rangement, and a payment is made by Reede & Herndon di- 
rectly to plaintiffs and accepted and credited on the account; 
and defendants have failed to collect or press their claim upon 
Reede & Herndon in consequence of the agreement. On this 
defense issue is joined and the evidence is conflicting. The 
agreement is in parol, and the court charged the jury as fol- 
lows: “It seems to me that the defendants, in order to set up 
their defense of a release, ought to have something tangible, 
such as a receipt or some other writing. A release, it seems 
to me, would not be inferred from the testimony of the de- 
fendants in the case.” From this charge it appears that the 
court below thought, and impressed the thought upon the 
jury, that such an agreement is within the statute of frauds, 
and should be in writing to operate as a good defense. We 
do not so hold. If the facts set up by defendants be true, 
their defense is good though in parol. Such is the common 
law: Addison on Contracts, 312; 3 Parsons, 23. Such is the 
principle ruled by this court; 20 Georgia Reports, 403; 40 
Ibid., 65. This agreement was made years ago. Defendants’ 
account against Reede & Herndon seems to be out of date, 
and Reede & Herndon to be now insolvent; and if the plain- 
tiffs were allowed to repudiate their agreement it would ope- 
rate as a fraud upon defendants who would lose their debt 
upon the parties to whom plaintiffs agreed to look for pay- 
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ment. The naked question is, did or did not the parties make 
the.agreement, and that question alone should have been sub- 
mitted to the jury. It is due to the court below to state that 
he says the case was tried so long ago that he does not remem- 
ber distinctly the charge he gave, and doubts that he gave it 
as above quoted; but we find it in the same words in the rule 
nisi granted by him in 1870, immediately afier the trial, and 
no point having been made upon its correctness here, we must 
conclude that he did so charge. We reverse the judgment 
upon the ground that the charge is erroneous, and grant a 
new trial. 
Judgment reversed. 


WESTERN AND ATLANTIC RAILROAD ComPANY, plaintiff in 
error, vs. J. N. ADAMS, defendant in error. 


1. An employee cannot recover damages from a railroad company for inju- 
ries sustained by him on account of the negligence of a co-employee, un- 
less without fault himself, even though in performing the act which resulted 
in the injury he was acting under the orders of a superior. 

2. The charge, being without evidence to support it, was error. 


Railroads. Torts. Negligence. Before Judge McCuTcHEn. 
Whitfield Superior Court. April Term, 1875. 


Reported in the decision. 


Jounson & McCamy; Juxius L. Brown, for plaintiff 
in error. 


SHUMATE & WILLIAMSON, for defendant. 
WARNER, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages for injuries alleged to have been sustained by 
him through the carelessness and negligence of the defend- 
ant’s employees, servants and agents, (the plaintiff being also 
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an employee of defendant,) in the running of a dirt or gravel 
hand-car over and against his body, thereby mashing and 
bruising his person, to his damage $5,000 00. The plaintiff, 
in his amended declaration, alleges that he was damaged 
$5,000 00 by having been thrown from said hand-car by the 
carelessness and negligence of the defendant’s employees, and 
his body run over and crushed and otherwise injured. On 
the trial of the case, the jury, under the charge of the court, 
found a verdict in favor of the plaintiff for $1,000 00. The 
defendant made a motion for a new trial on the ground that 
the verdict was contrary to law, contrary to the evidence, and 
without evidence to support it, and for alleged error in the 
charge of the court, which motion was overruled, and the 
defendant excepted. 

1. It appears from the evidence in the record that the 
plaintiff was in the employment of the defendant as a track- 
hand, working on its road; that he was working under Ben- 
nett, who was the boss of that section of the road; that Ben- 
nett had the authority to employ and discharge the hands 
who worked under him, and they were subject to his orders 
and directions when engaged in the performance of their work 
on the defendant’s road; at the time the alleged injury oc- 
curred, the plaintiff and the other hands, six in number, in- 
cluding Bennett, got on‘a dump-car, with their tools, to return 
to the shanties where they staid at night; the plaintiff lived 
in a house about five hundred yards from the shanties ; when 
they were within about two hundred yards of plaintiff’s house, 
boss Bennett asked the plaintiff whether he would get off at 
or opposite his house; plaintiff replied, “I reckon so;” Bennett 
then said, “I will take your place and help kick the dump up 
to the shanties ;” Bennett then got down on the plank upon 
which plaintiff was sitting, and close up to him, behind him, 
and told plaintiff to get back and get his coat and bucket 
and be ready to get off. Plaintiff got up and stepped around 
Bennett, and in doing so, he lost his balance, and in attempt- 
ing to step on the dump, his foot either missed or slipped off, 
and he fell in front of the car which ran upon him, running 
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up his leg and thence on his body up to his chest, and was 
seriously hurt. Plaintiff stated on his cross-examination that 
“ Bennett did not order me to get off, but said I could get off 
if I desired to do so, and if I wanted to get off, to get 
back and get my coat and bucket. The car was going 
four or five miles an hour. What Bennett did was done 
as a favor to me, I suppose, that I might get off without go- 
ing up to the shanties and have to walk back.” Bennett had 
entire control of the car; controlled its movements; he re- 
quired all the hands to obey his orders, who all lived at the 
shanties except the plaintiff. It appears from the evidence, 
that all the hands were careful, prudent men. Three wit- 
nesses testified that on the night of the day plaintiff was hurt, 
that they called to see him, when one of them remarked, this 
is a bad affair; plaintiff replied, yes; and that it would not 
have occurred, but for his own fault, or as one of the witness- 
es states, he said it might not have occurred but for his own 
carelessness. The court charged the jury, amongst other 
things, “If you find that Bennett, from the evidence, had 
authority to employ and discharge the hands under him, and 
had authority over plaintiff with power to discharge him for 
disobedience of orders, and you further find from the evidence, 
that the injury was caused by the order or direction of Ben- 
nett, then plaintiff is not precluded from recovering, even 
though he was guilty of some wrong or fault himself, which 
contributed to the injury.” This charge of the court was error. 
Whilst the statute authorizes anemployee of a railroad com- 
pany to sue it to recover damage for an injury caused by the 
negligence of another employee of the company, still, to entitle 
the plaintiff as such employee to recover at all against the 
company, he must be without fault er negligence on his part: 
Code, section 3036; Rowland vs. Cannon, 35 Georgia Re- 
ports, 105 ; Sears vs. The Centrai Railroad and Banking Com- 
pany, 53 Ibid., 630. The statute makes no distinction be- 
tween the grades or classes of employees of a railroad com- 
pany, and therefore the courts are not authorized to recognize 
any such distinction so as to enable the plaintiff to recover on 
VOL, LV. 19. 
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the principle of contributory negligence, as assumed in the 
charge of the court in this case. 

2. Besides, the evidence in the record does not show that 
Bennett ordered the plaintiff to get off of the car, and the 
charge of the court was error for that reason. In view of the 
rulings of the court, and the evidence, as contained in the 
record, the court erred in overruling the defendant’s motion 


for a new trial. 
Let the judgment of the court below be reversed. 


Henry Biownt, plaintiff in error, vs. W. T. WELLS, for use, 
etc., defendant in error. 


An execution from the county court, issued by the clerk de facto and signed 
by him officially, is not illegal because the clerk practiced law at the time, 
and was one of the attorneys of record for the plaintiff in the execution. 


County Court. Clerk. Attorney at law. Execution. Be- 
fore Judge Wricut. Decatur Superior Court. May Term, 
1875. 


Wells, for use, etc., recovered a judgment against Blount in 
the county court for Decatur county, established by the act of 
1866. Sims & Crawford represented him as attorneys. W. 
H. Crawford, of said firm, was also clerk of the county court. 
He signed and issued the execution based upon the aforesaid 
judgment. Upon the levy of this fi, fa., the defendant set up, 
by affidavit of illegality, that Crawford, being the plaintiff’s 
attorney in said case, was not competent, as clerk, to issue said 
execution. ‘The illegality was overruled and the defendant 


. excepted. 


, 


Joun C. RUTHERFORD, by Jackson & CLARKE; O. G. 
GurRLEY; D. A. RussE.., for plaintiff in error. 


Bower & CRAWFORD, for defendant. 
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BLECKLEY, Judge. 


This execution was from the county court provided for by 
the act of 1866. Section seventh of that act creates the office 
of clerk, and lays no restriction upon his practicing law. 
Neither the judiciary act of 1799, Cobb’s Digest, 574, nor the 
Code, section 256, applies to him. The county court act was 
complete in itself as to the clerk. Other legislation need not 
be referred to, to find out what he can or cannot do, further 
than the act makes the reference by its own terms. Besides, 
as the clerk was an officer de facto, a ministerial act performed 
by him as such is valid: See 20 Georgia Reports, 746. In 
the case cited, a judicial act by a justice of the peace, per- 
formed after his removal from the district, was upheld. 

Judgment affirmed. 


RapuHak. J. Moses, plaintiff in error, vs. BAGLEY & Sew- 
ELL, defendants in error. 


1. An attorney at law who agrees to collect a note fora certain per centum upon 
the “‘ amount collected,’ is not entitled to fees for suing the case to judg- 
ment, but to entitle him to fees under his contract, the money must be col- 
lected, 

2. In proceeding to collect, such attorney must bring to the business of col- 
lection, diligence and skill, and under a contract to receive ten per cent. if 
a compromise be effected, and fifteen per cent. if the case de litigated, his 
contract extends to a// litigation touching the collection of the money, in- 
cluding what he may see fit voluntarily to do without a contract for addi- 
tional fees, and embracing the contest with other judgments and the de- 
fense of another suit against the same defendant, if in the way of his col- 
lection of the money, especially when at the time the contract was made, it 
was understood by the parties thereto, that such other suit was pending, and 
the necessity and mode of defending it was considered by the client and at- 
torney. 

. If a law firm undertake such collection, and pending the litigation it be 
dissolved, the partner who remains in charge of the case and goes on with 
the litigation, does so under the contract his firm had made, if there be no 
evidence that a new contract was made, 
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4. The fact that in a conversation subsequent to the original contract and 
after the dissolution of the firm, the attorney mentioned to the client that 
the litigation was heavier than had been contemplated by them, and he 
would charge additional fees, if the case was compromised, to the extent of 
$1,500 00, the client then being about to leave for Macon to try to com- 
promise it, to which remark the client made no response, does not amount 
to a rescission or modification of the contract. 

. A contract between client and attorney, wherein it is stipulated that the 
attorney shall receive a certain per cent. for the collection of a claim upon, 
or out of, the amount collected, is not champertous, there being no agree- 
ment on the part of the attorney to bear the expenses of the litigation, or to 
save the client harmless from costs. 

Attorney and client. Fees. Contracts. Champerty. Be- 
fore Judge JAMEes JOHNSON. Muscogee Superior Court. Oc- 


tober Term, 1874. 


Reported in the opinion. 
R. J. Moses, for plaintiff in error. 


Peasopy & Brannon, for defendant. 
JACKSON, Judge. 


Bagley & Sewell placed in the hands of Moses & Garrard, 
a law firm in Columbus, Georgia, notes for collection on the 
Rock Island Paper Mill Company, in the spring of 1867, 
and White, Sheffield & Company and Todd & Rafferty, at 
their instance, also placed notes in the hands of the same firm 
for collection, on the same company, and steps were taken to 
collect the same. In the fall of that year, R. J. Moses, one 
of the firm, visited New York, and while there made a con- 
tract with White, Sheffield & Company, in relation to the 
collection of their notes, which contract was in these words: 


“New York, December 28th, 1867. 


“Received of White, Sheffield & Company, on account of 
fees in case of Rock Island Paper Mills, $100 00. We are 
to charge ten per cent. on amount collected, if case is com- 
promised, and fifteen per cent. if litigated, and in either event 
the $100 00 paid now is to be credited as an advance on said 
fees. “Moses & GARRARD.” 
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On returning to Georgia, on the Ist of January, 1868, R. 
J. Moses addressed a letter to Bagley & Sewell, for the firm, 
in which he stated, “I drew on you to-day for $100 00, which 
please pay. White, Sheffield & Company and Todd & Raf- 
ferty paid me in proportion when in New York, and we agreed 
that if the cases were compromised our firm should receive 
ten per cent. on amount collected, and if litigated further fil- 
teen per cent. and in either case, the $100 00 now paid, to be 
credited as an advance payment.” In the same letter allusion 
is made toa fraudulent suit brought by Joseph Winter, in the 
interest of the company for $20,000 00, which he promises 
to defeat, even by bringing a bill in equity if necessary, 
and the difficulties and delays are alluded to. The $100 00 
draft was paid by Bagley & Sewell. Attachments and gar- 
nishments were sued out by Moses & Garrard, which were dis- 
missed by the superior court of Muscogee county for want of 
payment of taxes; the cases were moved to the United States 
Court, but did not arrive in time for the docket (without fault 
on the part of Mosses & Garrard,) and were dismissed there. 
R. J. Moses then, the firm having been dissolved, sued out 
new attachments and garnishments, and gave new bonds, sign- 
ing as attorney for the clients and as their surety; and finally, 
after the cases had been brought to this court twice on differ- 
ent points, and after fighting off the $20,000 00 Winter suit, 
and reducing it to something over $100 00, some $6,000 00 
was collected. In 1871, pending the litigation, and before 
the cases were dismissed at Savannah, Mr. Bagley, of the firm 
of Bagley & Sewell, saw Mr. Moses in Columbus, and advised 
with him about a settlement or compromise. Moses advised 
against it, but said if he did compromise, he must bear in 
mind that the litigation had assumed proportions that neither 
of them had contemplated; that he should charge additional 


fees, and if a compromise was made his fee would be $1,500; 
Bagley made no reply. Bagley & Sewell purchased the claim 
of White, Sheffield & Company, and were. recognized by 
Moses as the owners of that paper also. After the money 
was thus collected a dispute arose as to fees, and to settle it, 
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this rule against R. J. Moses was brought to the superior court 
of Muscogee county. The jury, under the charge of the court, 
found for the plaintiffs in the amount collected after deduct- 
ing fifteen per cent. and the case is brought before us on ex- 
ceptions to the charges and refusals to charge. These charges 
and refusals to charge, and the exceptions thereto, and assign- 
ments of error thereon, we think, may be reduced to four 
points: 

1. First, the court charged to the effect that under the con- 
tract for a certain per cent. upon the amount collected, the de- 
fendant to the rule could not demand fees for reducing the 
claims to judgment nor estimate his fees upon the amount 
of the judgments. We agree with the court. His contract 
was to collect, and the plaintiff’s contract was to pay him for 
collecting, and a per centum upon the sum collected. 

2. The second point to be gathered from the charges and 
refusals to charge of the court is, that he ruled to the ef- 
fect that under a contract to receive ten per cent. if the 
cases were compromised, and fifteen if litigated, the contract 
binds the attorney to attend to all litigation necessary to col- 
lect to the extent of defending other suits in his way, or con- 
testing other judgments. Again, we agree with the court be- 
low. We can put no other construction upon this contract. 
The stipulation is explicit: if compromised so much is to be 
paid, if litigated, so much more. It is not stipulated that if 
the litigation be light or be confined to a particular court, the 
fee shall be so much; but if it be litigated it is to be fifteen 
per cent.; the extent of the litigation is not hinted at. So far 
as the defense of the Winter suit for $20,000 00 is concerned, 
that is mentioned in the letter in which Mr. Moses draws for 
$100 00, and narrates the contract; and there he states that 
he expects to defend that suit even to the extent of filing a 
bill in equity if necessary. ‘Taking the original contract with 
White, Sheffield & Company, and its repetition in this letter, 
aud then the allusion to the Winter suit and suggestions about 
the necessity and mode of defending it, and we cannot con- 
clude otherwise than that this suit and other similar difficul- 





ATLANTA, JULY TERM, 1875. 287 
Moses vs. Bagley & Sewell. 





ties in the way of collecting these claims were in the purview 
of the contract. Besides, if an attorney go voluntarily for- 
ward and do extra labor in litigating for his client; if he go 
beyond the strict letter of the contract without communicating 
with and having an understanding with his client, and con- 
tracting for the additional labor, the word litigation in the con- 
tract will bind him, and he can demand no additional compen- 
sation. No man has the right, when another employs him to 
do a particular piece of work at a certain price, to put extra 
labor upon the job and charge for it, without first consulting 
his employer and enlarging the contract. 

3. The third point is that the court ruled that if a law firm 
undertake the collection of notes, and pending the litigation it 
be dissolved, the partner who remains and proceeds with the 
litigation is bound by the contract, unless he makes a new 
one. Surely, this is too clear to require argument to fortify 
or illustrate it. 

4, The fourth point is that the court ruled to the effect 
that if in a conversation, subsequently to the making the 
contract, the parties get together, and the attorney says that 
the litigation is heavier than either of them contemplated, 
and he expects to charge additional fees, or words to that ef- 
fect, and the client makes no response, such failure to respond 
will not rescind or modify the contract. We suppose that 
the court meant it took two to make a bargain; and in this 
case, and under the circumstances of this interview, the si- 
lence of the party did net amount to acquiescence. Again 
we are constrained to rule that the court was right. Mr. 
Moses was bound under the contract to litigate, and he could 
not have abandoned it without subjecting himself to suit. 
Certainly he could not have done so and received any com- 
pensation for past services. He lost nothing by the silence of 
Mr. Bagley. It was no fraud upon him in any legal view of 
the word. Bagley had the right to stand on his contract, and 
he did so. It would have been more manly and frank for 
him to have spoken out, but silence here certainly did not 
give assent. And Mr. Moses himself could then and there 
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have had the matter clearly understood. It would have been 
easy for him to press for an answer. He was content with 
silence on the other side, and we think that silence did not 
annul or modify the contract. Something was said in argu- 
ment about the contract not having been made with Bagley 
& Sewell. But it is clear to us that the contract made with 
White, Sheffield & Company, and its repetition in the letter 
of Mosses & Garrard, and the draft for the $100 00 and its 
payment, to be credited upon the fees mentioned in the letter, 
puts the contract beyond all doubt. Besides, it is not denied 
in the answer to the rule. 

“ 5. Nor is the contract champertous. Moses & Garrard did 
not stipulate to pay the expenses of the litigation, or to save 
the plaintiffs harmless from the costs of court ; and that ele- 
ment is essential to make the common law offense of cham- 
perty: 4 Blackstone, 135; Chitty on Contracts, 584; Bou- — 
vier’s Law Dictionary, title champerty, and Webster’s Un- 
abridged Dictionary, same word. 

We have no hesitation in saying, at least I do so for my- 
self, and I believe my brethren both agree with me, that the 
defendant to this rule has been poorly compensated for this 
onerous and heavy litigation, and a quantum meruit would 
largely increase his fees; but the law holds him to his con- 
tract, and we must administer the law. 

Judgment affirmed. 


Epwarp McDona Lb, plaintiff in error, vs. Henry O. BEALL, 
defendant in error. 


1. Where suit is brought to recover the purchase money paid for land on ac- 
count of a failure of title, or upon the basis of a rescission for fraud, and 
the defendant pleads the general issue, and also a special plea setting up an 
indebtedness to the defendant for the balance of the purchase money, it was 
error in the court to exclude evidence sustaining said second plea. 

. Where the plaintiff seeks to recover the purchase money paid by him for 
land, treating the contract of sale as rescinded, he must account for the 
value of the use thereof whilst he was in possession. 
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3. Where the main question in issue turned upon the terms of a verbal sale 
of land, and one of the parties has given his version, the other may testify 
as to what was said and done upon,the same occasion. 

. Irrelevant and hearsay testimony should be excluded. 

. The fact that a juror was one of the jury which tried the case upon a form- 
er trial, is no ground of new trial. The exercise of ordinary diligence 
would have enabled the defendant, or his counsel, to have discovered the 
fact before the trial. 

. Where the right of the plaintiff to recover depends upon whether he has 
been evicted from certain lands purchased from the defendant, under para- 
mount title, such question is one of fact for the determination of the jury. 

7. To charge upon an assumed state of facts is error. 

8. To charge that one of the parties to asuit, under a certain writing in evi 
dence, did not have a title, is an invasion of the province of the jury, and 
error. 

g. In this state there is no implied warranty of the title to land in the sale 
of it, 

10, To entitle the plaintiff to treat the contract of sale of the property as re- 
scinded as a foundation for the recovery of the purchase money paid there- 
for, where there was no covenant of warranty, he must show such fraud 
on the part of the defendant in respect to the title as would authorize a re- 


scission, 


Vendor and purchaser. Rescission. Evidence. Jury. New 
trial. Title. Charge of Court. Warranty. Before Judge 
Tompkins. Randolph Superior Court. May Term, 1875. 


Reported in the decision. 


H. & I. L. FrevDer, for plaintiff in error. 


A. Hoop; B.S. Worri.1, for defendant. 


WakNER, Chief Justice. 


The plaintiff alleges in his declaration that the defendant is 
indebted to him in the sum of $1,750 00, which sum he paid 
defendant under a contract fomthe purchase of certain de- 
scribed mill property in the county of Randolph, of which he 
took possession, and was afterwards turned out of the posses- 
sion thereof by paramount title. 

On the trial of the case the jury, under the charge of the 
court, found a verdict for the plaintiff for the sum of $1,728 29. 





290 SUPREME COURT OF GEORGIA. 





McDonald vs. Beall. 





The defendant made a motion for a new trial on the several 
grounds set forth therein, which was overruled by the court, 
and the defendant excepted. ' 

When this case was before this court on a former occasion, 
(E. McDonald vs. H. O. Beall, 52d Georgia Reports, 576,) 
the plaintiff based his right to recover on the theory that hav- 
ing purchased the land of the defendant and paid for it, he 
was bound to make him a good title thereto, and as he had 
been evicted from the possession of the land by a paramount 
title to that of the defendant, he had the right to treat the 
contract of purchase as rescinded, and to recover back the 
purchase money paid for the land. The defendant in the 
court below demurred to the plaintiff’s declaration on the 
ground that the plaintiff had not alleged that the defendant had 
covenanted to warrant the title tothe land. The court below 
overruled the defendant’s demurrer, and this court affirmed 
its judgment, for the reason that the plaintiff might show by 
evidence at the trial such fraudulent representations by the 
defendant as to his title, or such fraudulent conduct in rela- 
tion thereto as would entitle the plaintiff to recover back the 
purchase money independently of any covenant of warranty 
of title to the land. On the former hearing of the case it was 
held and decided that under the evidence contained in the 
record then before it, the plaintiff had failed to show an evic- 
tion by paramount title to that of the defendant, and on that 
ground, this court reversed the judgment and ordered a new 
trial. 

It appears from the evidence in the record of the last trial, 
that in 1865, O. P. Beall, the father of the plaintiff, purchased 
the mill property from the executors of James Morris, de- 
ceased, the defendant being equally interested in the purchase 
thereof, took their bond for title, paid $1,000 00 for his half 
of the mill property, and the defendant paid $1,000 00 for his 
half of it. On the 15th of November, 1866, the executors 
of Morris made a deed to the defendant of one undivided half 
of the mill property, the witness, O. P. Beall, could not state 
whether defendant ever saw or knew of the deed to him. O. 
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P. Beall went into bankruptcy in 1868. O. P. Beall sold 
his interest in the mill property to his son, the plaintiff, at 
what time the record does not show. 

The plaintiff testified in his own behalf, that fora debt due 
to him by his father, O. P. Beall, he bought a half interest 
in the mill property from him, and went into the possession 
thereof, with the understanding that his father held a bond for 
title from the executors of Morris, and that he would not take 
a title from his father, O. P. Beall, but that his title was to be 
made to him from the executors ; that after plaintiff had bought 
his father’s half of the mill property, he proposed to defend- 
ant to sell, or buy his interest in it; defendant preferred to 
sell, and offered to take the $1,000 00 he had paid to the ex- 
ecutors, and what heh ad expended in repairs, and which was 
due him by Beall & McDonald ; defendant, on looking at his 
books, thought the amount would be about $1,750 00; that 
there might be a few small items not entered ; plaintiff agreed 
to pay defendant that amount, he stating that he could not 
tell the exact sum; the payments to be made in installments 
of $100 00 per month, uniil the whole amount was paid, 
which has been done. There was nothing said about a title 
to the property between plaintiff and defendant ; took no deed. 
or other obligation in writing of any kind; never called on 
defendant for a deed, or title at any time. This is the version 
given of the trade by the plaintiff himself. The plaintiff, or 
his father, has been in possession of the property all the time, 
the latter claiming now to be in possession under a contract 
made with Smith, the purchaser at the marshal’s sale under 
an execution against the executors of Morris. The plaintiff 
read in evidence an execution from the district court of the 
United States, in favor of Davenport, against the executors of 
James Morris, issued on a judgment obtained on the Ist of 
May 1868, against them, which had been levied on the mill 
property, as the property of James Morris, deceased, which 
property, with other property levied on at the same time, was 
all sold for the sum of $700 00 and purchased by Smith, on 
the 6th of December, 1870. The judgment against the ex- 
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ecutors of Morris, is one year and nearly six months younger 
than their deed to the defendant. The plaintiff also read in 
evidence a deed made to him by the executors of Morris, for 
the one undivided half of the mill property, dated 15th of No- 
vember, 1866. The defendant, who was examined as a witness 
in his own behalf, substantially corroborated the plaintiff’s 
statement as to the manner and terms of the sale of the mill 
property, except that the defendant stated that it was the un- 
derstanding at the time of the trade, that he was not to make 
a title to the plaintiff or be responsible in any way for the 
title, but only agreed to turn over to the plaintiff his interest 
in the mill property, and that he was to take it just as it was, 
and that he must look to his father and the Morris’ for a 
title; that plaintiff never asked him fora title, or notified him 
in any way that he expected a title from him, or that he held 
him responsible for the purchase money of the mill, until he 
sued him ; knew nothing of the deed having been made by the 
executors of Morris to him, until about a year ago when it 
was brought into court on the trial. The will of James Morris 
was read in evidence, by one clause of which his executors 
were authorized to sell the property, but was silent as to 
whether it should be sold at public or private sale. 

1. One of the alleged grounds of error in the motion fora 
new trial is, that the court rejected the evidence offered by the 
defendant to sustain his plea of set-off against the plaintiff. It 
was competent for the defendant to have proved the indebted- 
ness of the plaintiff to him in relation to their mutual deal- 
ings under their contract for the sale of the mill property, as 
set forth in the defendant’s plea, and the court erred in re- 
jecting the evidence offered for that purpose. 

2. The court also erred in refusing to allow the defendant 
‘to prove the value of the rent for the use of the property 
whilst in the possession of the plaintiff. The plaintiff sought 
to have the contract of sale of the property rescinded and to 
recover back the purchase money paid therefor, treating the 
property as the defendant’s property. In that view of the 
case, the plaintiff was not entitled to recover back the pur- 
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chase money paid for the property, without accounting for the 
use of it during the time he had it in his possession. 

3. The court erred in ruling out that part of the defend- 
ant’s evidence that he told the plaintiff, at the time of the 
trade, “that he must take the property as a man takes his 
wife, for better or for worse.” ‘The plaintiff had testified in 
relation to what was said and done at the time of the trade, 
and it was competent for the defendant, the other party, to 
testify as to what was said and done at the same time. 

4. There was no error in ruling out the draft offered in 
evidence by the defendant. The draft was not drawn by the 
plaintiff on the defendant, but was drawn by another person 
and it was not shown what connection it had with the pur- 
chase of the mill property. The court erred in allowing O. 
T. Beall to testify, over defendant’s objections, as to the say- 
ings of Davenport and Harriet Morris, “that the consideration 
of the debt upon which the judgment and fi. fa that sold the 
property were founded, was the sale of the land by Davenport 
to Morris.” This was hearsay evidence; and besides, it was 
irrelevant to the issue on trial. 

5. There was no error in overruling the objection as to the 
juryman Grayson, because he was one of the jurors who had 
rendered a verdict for the plaintiff on a former trial of the 
case. The exercise of ordinary diligence would have enabled 
the defendant and his counsel to have discovered that fact be- 
fore the trial. There was no error in refusing the defendant’s 
written request to charge the jury in relation to the four 
years’ possession of the plaintiff, as against the Morris judg- 
ment, on the statement of facts disclosed in the record. 

6. The court erred in its charge to the jury, “that under 
the evidence in the case there had been an eviction of the 
plaintiff by paramount title’ Whether there had been an 
eviction of the plaintiff from the possession of the mill prop- 
erty, under a paramount title, was a question of fact for the 
jury, under the evidence, and not a question for the court to 
decide. 

7. The court erred in charging the jury “If you find, from 
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the evidence, that the plaintiff, H. O. Beall, while in posses- 
sion, did pay defendant $1,738 29, upon a contract that de- 
fendant should give him good titles to said land when it was 
paid, and that he was afterwards evicted, you should find 
that amount in favor of the plaintiff against the defendant, 
with interest, if you see fit to find it.” There is no evidence 
in the record of any contract that the defendant should give 
to the plaintiff good titles to the land when the money was 
paid, therefore this part of the charge was based on an as- 
sumed state of facts not proved by the evidence in the case. 
The court also erred in charging the jury “that if defendant 
suffered plaintiff to go into possession, under the agreement 
that he would make titles to plaintiff, and plaintiff paid him 
$1,738 29, and was thereafter evicted,” ete. There is no evi- 
dence in the record of any agreement by defendant that he 
would make titles to the plaintiff for the land at any time. 

8. The court also erred in the following charge: “I charge 
you that, under the writing in evidence, McDonald did not 
have a title.” The court might properly have instructed the 
jury what was necessary under the law to constitute a title, 
but when it undertook to decide upon the evidence before the 
jury, it invaded their province; if the evidence was legally 
admissible to go before the jury, it was there for their consid- 
eration and judgment, and not for the judgment and positive 
declaration of the court. The court also erred in charging 
the jury, in view of the evidence in the record, “If defend- 
ant sold the plaintiff his interest in the lands, to be paid for 
by the plaintiff when titles were to be made, and the plain- 
tiff afterwards vacated the land because it was sold at United 
States marshal’s sale, under the fi. fa. in evidence, I charge 
you that this was a legal eviction.” There is no evidence in 

-the record that the defendant sold his interest in the land to 
the plaintiff to be paid for by the plaintiff, when titles were to 
be made. 

9. The verdict was contrary to law and the evidence as 
applicable thereto, and the new trial should have been granted 
on that ground. In this state, there is no implied warranty 
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of title to land in the sale of it. In this case there is no pre- 
tense that there was any express covenant of warranty of the 
title to the land sold by the defendant to the plaintiff, either by 
writing or by parol, if indeed a parol covenant of title to the 
land would have been binding on the defendant. 

10. There is no evidence of any fraudulent representation 
by the defendant to the plaintiff as to the title which he had 
to the land at the time of the sale, or fraudulent conduct on 
his part which would have authorized the plaintiff to rescind 
the contract of sale on the ground of fraud. The plaintiff’s own 
evidence is, that at the time of the purchase of the land from the 
defendant, there was nothing said about a title between them, 
and that he had never called on him for a title at any time. 
Although there is no positive evidence that the plaintiff knew 
all about the title of the defendant to the land when he pur- 
chased it from him, yet all the circumstances connected with 
the entire transaction, are of such a character as to lead the 
mind almost to the irresistible conclusion that he did know all 
about it at the time of his purchase. The plaintiff took a deed 
to the undivided half of the mill property, which he pur- 
chased from his father, from the executors of Morris, and 
when he applied to the defendant to purchase his undivided 
half of that same property, he says, that the defendant told 
him he would take the $1,000 00 he had paid out to the Mor- 
ris’, and what he had expended in repairs, ete. Did not the 
plaintiff know for what the $1,000 00 had been paid by the 
defendant to the Morris’ for, which he agreed to repay to him 
in the trade, for his undivided half of the mill property which 
had been been once owned by the Morris’? To entitle the 
plaintiff to treat the contract of sale of the property as re- 
scinded, and to recover back the purchase money paid there- 
for, he was bound to show either a breach of of a covenant 
of warranty of title by the defendant, or such fraud on his 
part in respect to the title, as would authorize a rescission of 
the contract on the latter ground. The evidence in the record 
does not show either a covenant of warranty of title, or any 
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fraud on the part of the defendant which would in law au- 
thorize a rescission of the contract. 

In this view of the case under the evidence disclosed in the 
record, as well as for the numerous errors committed by the 
court on the trial, we reverse the judgment. 
~ Let the judgment of the court below be reversed. 


Dennis O’ConneELL, plaintiff in error, vs. THE STATE OF 
GeoretA, defendant in error, 

1. In order to convict the prisoner of receiving stolen goods knowing them 
to be stolen, the larceny of the goods and their ownership must both be 
proven, with reasonable certainty, as alleged in the indictment. 

2. In accounting for the possession of the goods the prisoner, after proving 
that they were purchased and received in his absence by an agent, may 
show, as a part of the ves geste, what was said to such agent by the seller 
in respect to the title or ownership, at the time of the agent’s purchase, 


Criminal law. Receiving stolen goods. Evidence. Res 
geste. Before Judge BarrLetr. Chatham Superior Court. 
February Term, 1875. 


O’Connell was placed on trial for the offense of simple 
larceny. The indictment also contained a count for buying 
and receiving stolen goods, knowing them to have been stolen. 
The property thus charged to have been taken, and bought 
and received, consisted of old iron, railroad chairs, ete., al- 
leged to belong to the Central Railroad and Banking Com- 
pany. The defendant pleaded not guilty. The jury found 
him “ guilty of receiving stolen goods, knowing them to have 
been stolen.” The defendant moved for a new trial because 
the verdict was contrary to the evidence, and because the 
court refused to allow the defendant to show what was said 
to his agent as to the ownership of the property by the seller, 
at the time of the purchase, he having introduced testimony 
to show that the goods were purchased and received in his 
absence by his agent. 

The motion was overruled, and the defendant excepted. 





ATLANTA, JULY TERM, 1875. 


O'Connell vs. The State of Georgia. 
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error. 


W. G. CHARLTON, solicitor general pro tem., for the state. 


BLECKLEY, Judge. 


1. The important question made by the motion for new 
trial, is whether there was evidence enough to convict. The 
railroad iron, spikes, chairs, brasses, etc., were alleged in the 
indictment to be the property of the Central railroad and 
Banking Company, and to have been stolen by a person un- 
known, and afterwards received by the prisoner, he knowing 
them to be stolen. All these points were material: 2 Bish- 
op’s Cr. Law, section 953; 2 Bishop’s Cr. Procedure, section 
707; 4 Georgia Reports, 465; Roscoe’s Cr. Ev., sections 
875-6. As the evidence comes to us in the record, it seems 
to us too vague and uncertain to establish ownership of the 
property in the Central Railroad and Banking Company, or 
that it was ever stolen from that company. Some of it was 
marked “C, R. R.”; but how marked and by whom? It is 
not explained whether the marks were indented in the iron 
or raised upon the surface, or put on in ink, paint or pencil- 
ing. What is meant by marking with the Central Railroad 
pattern? We cannot perceive that any of this property was 
clearly shown to have ever been in the possession of the com- 
pany. If it was, where was it, and what agent had the cus- 
tody of it? One witness swears the company lost iron in 
the year 1872, but how was it lost, and where from, and what 
kind, and how much? Why did not the railroad employees 
who testified in the case speak more definitely? We think 
there is more in this case than hasbeen developed, and that 
there is no reason why the witnesses should not be more care- 
fully sifted. It is altogether probable that they know enough 
to identify the property, prove ownership, and make out a 
larceny, but the difficulty is they did not go into the case 
thoroughly, or else their evidence, as delivered on the stand, 
has not been properly briefed and brought up. We must act 
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upon it as we find it, and so doing, we pronounce it fatally 
deficient. 

2. According to evidence adduced in behalf of the prisoner, 
some of the iron was purchased by his agent, and received in 
his absence. It was proposed to prove what the person who 
sold it to the agent said as to title in making sale to the 
agent. That was competent evidence. It was a part of the 
res geste. ‘There was no proof that the particular iron in- 
volved in that transaction was received by the prisoner other- 
wise than through this agent. If he ratified the agent’s act 
what did he ratify? To ascertain that, all evidence is rele- 
vant that goes to characterize the act. What was said at the 
time may be true or false, but still, the fact that it was said 
was a part of what transpired, and tends to illustrate the 
transaction. The evidence may be worth very little when it 
is in, but nevertheless, being relevant, it is admissible. 

We grant the new trial on the former ground, Let the 
case be tried over on fuller testimony, if it is to be had. 

Judgment reversed. 


Witui1aM K. Fox, plaintiff in error, vs. J. W. Davis & 
Company, defendants in error. 


1, Where there is no evidence in the record that the bailee received the 
goods entrusted to him in the county of Fulton, and state of Georgia, but 
where the goods were sent by the bailor, from Louisville, Kentucky, to the 
purchaser from the bailee at Talladega, Alabama, direct, a prosecution of 
the bailee for larceny after a trust of these goods, will not lie in Fulton 
county, Georgia, although the goods were sent direct to Talladega, by the 
direction of the bailee, and although he lived and did business in Fulton 
county, Georgia, and had agreed to consider the goods consigned to him 
and to be responsible therefor as consignee. 

. If there be proof that the proceeds of the goods sold to the bailee in 
Georgia, but sent by his order to the purchaser in Alabama direct, came 
into the possession of such bailee in Fulton county, Georgia, and on de- 
mand upon him here, these proceeds were not delivered to the consignors 
nor their value paid to them, but were converted by the bailee to his own 
use, these facts, if not sufficient to sustain a prosecution of the bailee for 
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larceny after a trust in Fulton county, Georgia, go far to show probable 
cause for the prosecution, and in any event, will largely mitigate the dam- 
ages. 

. The advice of counsel, while of itself, under our Code, it is no protection 
to the defendant ina suit for a malicious prosecution, may yet go to the 
jury asa circumstance tending to show want of malice, and the existence 
of probable cause, and in mitigation of damages; but a charge to the effect 
that if a client represented the true state of the case to his attorney, and 
received his advice and acted on it, this would furnish evidence of prob- 
able cause, but if he represented the case untruly, then such advice would 
not be any protection, is too broad, and might lead the jury to believe that 
if the representation of the client were true, the advice of counsel would 
be a protection to him, whereas, our Code expressly declares that in such 
case the client shall not be relieved from liability for damages. 


Criminal law. Larceny after trust. Attorney and client. 
Torts. Malicious prosecution. Damages. Before Judge 
Hopkins. Fulton Superior Court. October Term, 1874. 


Reported in the opinion. 
R. Arnotp; E. N. Broyues, for plaintiff in error. 
D. F. & W. R. Hamnonp, for defendants. 


JAcKsON, Judge. 
J. W. Davis & Company, of Louisville, Kentucky, sold 


to Fox, a merchant in Atlanta, a lot of furniture, which Fox 
directed to be shipped to Ross, at Talladega, Alabama. A 
portion of the goods appears from the evidence to have been 
so shipped under this ordinary purchase ; but before all were 
_ shipped, the sellers, at Louisville, became uneasy, and refused 
to ship more unless Fox would agree to consider them sent 
to him under consignment, and be responsible for them as 
bailee. This was agreed to, and there is some conflict in the 
evidence whether the agreement embraced all the furniture 
sold or only the part shipped to Ross after the new agree- 
ment. We presume from their verdict that the jury thought 
the agreement embraced all the furniture, and we are not dis-, 
posed to interfere with their finding in this particular. The 
agent of Davis & Company demanded these goods or their 
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proceeds, or payment for them from Fox. Fox offered to 
pay for the part sent after the agreement, considered this part 
on consignment, but this part only, and having failed in 
business, had only reserved money enough to pay for them, 
and could not pay more without injustice, he said, to other 
creditors. The agent of Davis & Company, Duvall, declined 
to receive this part payment, but insisted on all, according to 
the testimony of Fox and his clerk, but according to his own 
version no payment was tendered to him. It appears that 
the goods sold by Fox to Ross, and shipped by Davis & 
Company, were mortgaged by Ross to Fox, and that after- 
wards, in Fulton county, Georgia, this mortgage was trans- 
ferred by Fox to other creditors to secure them, Davis & 
Company being left out, both as to the goods sent before and 
after the agreement to receive them on consignment. There- 
upon, Davis & Company, by their agent, Duvall, prosecuted 
Fox for larceny after a trust, under section 4422 of the Code. 
Fox was in prison or custody some twenty-four hours, and 
was bound over to appear at court. At court the prosecution 
was abandoned, and he was discharged by order of court, 
and thereupon sued the defendants, Davis & Company, for a 
malicious prosecution; the jury found for the defendant; a 
motion was made for a new trial, and refused, and the re- 
fusal to grant it is the error assigned. 

Pending the time of the commitment of Fox and the ses- 
sion of the superior court, Fox and the creditors to whom 
he had transferred the mortgage, arranged with Davis & 
Company to let them into the mortgage on equal terms, other 
goods besides those shipped to Ross by Davis & Company be- 
ing embraced in the mortgage; but it was expressly stipula- 
ted that this agreement should not affect the prosecution of 
Fox nor this suit for malicious prosecution. 

1. This furniture was never sent to Fox, in Atlanta, on 
consignment. He never, therefore, received them here as 
bailee for Davis & Company. That.relation did not exist 
between them within the county of Fulton as to this furni- 
ture. It is clear, therefore, that no prosecution could be 
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maintained against Fox, here, for larceny of these goods—of 
this furniture—after a trust;. for the simple reason that there 
was no trust of the goods, Fox was never entrusted with 
them in the county of Fulton, and no agreement that he 
made with Davis & Company to consider the goods shipped 
from Louisville to Talladega as under consignment, could 
give the superior court here jurisdiction of the offense. 

2. It seems, however, that he got in some sort, the pro- 
ceeds of the goods into the county of Fulton. Ross mort- 
gaged these, with other goods, to Fox, and sent the mortgage 
to him in Atlanta, and here, in Atlanta, he, Fox, transferred 
the mortgage to other creditors, thereby converting, in the 
county of Fulton, these proceeds to his own use. The ques- 
tion arises whether, under the last clause of section 4422 of 
the Code, a prosecution could be maintained against him in 
the county of Fulton, in view of this state of facts. The 
language of the clause is, “«r if after a sale of any of the said 
articles, with the consent of the owner or bailor, such person 
shall fraudulently and without the consent of the said owner 
or bailor, convert the proceeds thereof, or any part of the 
proceeds to his or her own use, and fail or refuse to pay over 
the same on demand to such owner or bailor, such person,” 
etc. Undoubtedly Fox did convert a part of these goods, in 
this county, to his own use, and we think, under the evidence 
probably the whole of them, the jury finding that all were 
received, at all events, settles that question here; but does 
pot the clause contemplate that he must have been entrusted 
here with the articles out of which these proceeds came? We 
think so; because, the language is, “or if, after a sale of any 
of the said articles.” What articles? Unquestionably, those 
previously entrusted to him as bailee here; but none were so 
entrusted to him as bailee here, in the county of Fulton; 
therefore he never received nor converted the proceeds of such 
articles, nor did he ever sell such. We think, therefore, that 
the court erred in his charge in the seventh ground of the 
motion, which is in these words: “If Fox received goods 
in whole or in part for sale on commission, and sold and re- 
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ceived the proceeds, or a portion, he would be bound to pay 
over the proceeds according to contract, and if in this county, 
on demand being made for the proceeds thus held, he failed 
to pay over the money, then a prosecution would lie against 
him for the proceeds thus held and not paid over.” There 
is no evidence that Fox ever received any goods for sale on 
commission in the county of Fulton, and though the proceeds, 
in one sense, in the shape of a mortgage, of goods sent else- 
where from Louisville by his order, got into this county, and 
in his hands here, we do not think, in the absence of all proof 
that any part of the goods themselves ever were here, that he 
could have been convicted of this offense here. Yet we do 
think that the fact of such conversion of the mortgage here 
in the county of Fulton, if not sufficient to sustain an indict- 
ment for larceny after a trust, goes far to show probable cause 
for the prosecution, and in any event ought very largely to 
mitigate the damages. For the whole doctrine on the sub- 
ject of malicious prosecution, see 1 American Leading Cases, 
249, and note. 

3. So we think, also, that the charge of the court on the 
subject of the advice of counsel, and the effect of such eyi- 
dence in protecting the defendant, too broad, and that the 


jury may have been misled by it. The charge, in substance, 
was that if the client represented his case truthfully to coun- 


sel, and counsel advised him, and he acted on it bona fide, 
evidence of these facts would show probable cause, whereas, 
if the client misrepresented the case to counsel, his advice 
would be no protection. We think the jury may have un- 
derstood by this that the advice of counsel would relieve the 
client from damages for a malicious prosecution, if his case, 
no matter how bad, was truthfully told to his counsel, and 
counsel advised the prosecution, This appears to be in the 
very teeth of our Code: Code, section 410. Yet we think 
the advice of counsel, though of itself, under our Code, no 
protection to the defendant in a suit for a malicious prosecu- 
tion, is a circumstance tending to show, bona fide, the absence 
of malice, and the existence of probable cause; and as such 
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circumstance it should go to the jury to be weighed by them 
with the other facts of the case. It certainly ought to be ad- 
mitted for these reasons, as well as to mitigate the damages ; 
but the court, we think, should be particular to say to the 
jury that, of itself, this advice of counsel cannot be a com- 
plete protection to the defendant, but goes before them as a 
circumstance in the case, which when weighed with other 
circumstances, may, according to the facts of each case, re- 
lieve the defendant, or make the damages nominal, or miti- 
gate them more or less, 

On the whole, we think that the ends of justice will better 
be met by a new trial. Wedo not mean to express the opin- 
ion that there should be damages from the facts proven and 
disclosed in the record; certainly we do not mean to say that 
they should be heavy ; but we think the plaintiff entitled to 
have the jury pass upon the facts in the light of the law as 
we have explained it; and with the law thus charged, as they 
shall find for or against the plaintiff, both he and the defend- 
ants must abide the verdict. 

Judgment reversed. 


*. 
CuHarLes McMatnu, plaintiff in error, vs. THe STATE OF 
Georata, defendant in error. 


1. Upon the trial of an indictment for rape, it was competent to show that the 
female upon whom the crime was alleged to have been committed was 
under ten years of age, though the indictment contained no such allega- 
tion, 

. It was competent to show that the defendant offered the mother of the girl 
alleged to have been violated, $5 00 to stop the prosecution. 

. It was error in the court in refusing to permit the defendant to show that 
such mother, who was a witness upon the trial, agreed to drop the prosecu- 
tion in consideration of the payment of $5 oo. 

. The statements of the infant to her mother immediately after the crime was 
committed, as to what the defendant had done, were admissible as a part 
of the ves geste, even though she was not alleged in the indictment to have 
been under ten years of age. Still, the infant should have been examined 
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by the court to ascertain if she was competent to testify, and if she was, she 
should have been sworn. 

. An indictment is good, although the offense is alleged to have been com- 
mitted upon an impossible day. 

. Where, in an indictment for rape, the defendant is charged to have had 
carnal knowledge of the female forcibly and against her will, the allegation 
is sufficiently full without specifying the particular manner in which such 
carnal knowledge was had, 

. There was no error in the charge of the court to the effect that it was not 
necessary to show that the carnal knoweldge was forcibly and. against the 
will of the female, she being a child under ten years of age. 

. Upon the trial of criminal cases, counsel, in their argument, may read law 
to the jury in the hearing of the court, subject to the correction of the 
court in its charge, 


Criminal law. .Rape. Evidence. Infants. Indictment. 
Attorneys. Argument. Before Judge Wricur. Dougher- 
ty Superior Court. April Term, 1875. 


Reported in the decision. 
R. N. Ey, for plaintiff in error. 
B. B. Bower, solicitor-general, for the state. 


WARNER, Chief Justice. 


The defendant was indicted for the offense of “rape,” and 
on the trial thereof the jury, under the charge of the court, 
found the defendant guilty of an “ assault, with intent to com- 
mit a rape.” The defendant made a motion for a new trial 
on the several grounds set forth in the record, which was over- 
ruled by the court, and the defendant excepted. The follow- 
ing evidence was offered on the part of the state: 

Matilda Wells, sworn, says: Knows the prisoner ; his name 
is Charles MeMath ; is the mother of the child that prisoner * 
_ raped; knows of an injury committed on her child this year, 
in this county of Dougherty, directly after Christmas; the 
child’s name is Dora Carter; the child is going on seven 
years old; does not know her exact age; one night, about 
dark, was cutting wood ; asked the prisoner to cut some wood 
for her; he said he would; after he cut the wood, he asked 
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witness to let the children go out and get the chips; her 
daughter, Dora, went out and brought in the chips; he then 
asked if Dora could go down to Joiner’s with him, to get ten 
cents worth of candy; witness gave her consent; on Dora’s 
return, she told witness that prisoner had tried to have con- 
nection with her; she was crying on her’ return, and wit- 
ness took her out on the front steps, asking her company to 
excuse her; first knocked prisoner out of the door; knocked 
him three times ; then found that her clothes were bloody ; 
after she told what prisoner had done, examined her and found 
her clothes bloody ; this was after all were gone; the blood 
was on her drawers; it came out of her private parts between 
the legs ; examined Dora and found that she was bloody ; did 
not see anything that showed injury except the blood, which 
excited her; prisoner came back from Joiner’s with Dora; 
afier this, prisoner said he would pay her $5 00 if she would 
drop it; never heard prisoner say anything else about it ; had 
put prisoner out of doors when Dora was examined by her ; 
prisoner told her he would pay her the $5 00 for nothing ; he 
denied, one night at supper, having anything to do with 
Dora, about two weeks before. This affair happened about 
dark; prisoner and Dora were gone about one hour ; he never 
paid her anything, about this matter ; witness told him to do 
as he pleased about paying her; does. not know the day or 
month this act was done. Witness is a feme covert. 

Louis Ford, sworn, says: Knows prisoner; his name is 
Charles McMath ; knows Dora well; heard of the affair be- 
tween prisoner and the little girl, for which prisoner is being 
tried. On that night, first saw the child come into her moth- 
er’s house crying ; the little girl did not say anything when 
her mother asked her what was the matter ; at first the little 
girl said that prisoner had unbuttoned her drawers ; she said 
this in presence of prisoner, who was sitting in the house ; the 
mother asked what did prisoner unbutton her drawers for; 
prisoner said: “I never done it for nothing.” Witness saw 
no appearance of violence about the girl ; did not examine her. 
The mother did not take the child outside of the door, while 
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witness was there; prisoner did not say that he did not un- 
button the child’s drawers ; witness, prisoner, the mother, 
Dora, and another daughter of Dora’s mother, were in the 
house at the time of their return from Joiner’s. 

Matilda Wells, recalled, says: “She saw blood on the 
drawers, and where it came from her privates was bloody. 

The defendant introduced no evidence. The grounds of 
the motion for a new trial were as follows : 

Ist. Because the witness, Matilda Wells, was allowed to 
testify as to the age of Dora Carter. 

21. Because the same witness, being the principal witness 
for the state, and the mother of the child alleged to have 
been injured, was allowed to testify that defendant proposed 
to give her $5 00 to stop the prosecution against him, over 
the objection of prisoner’s counsel, in both instances. 

3d. In not allowing defendant’s counsel to ask Matilda 
Wells if she had not agreed to drop the prosecution if defend- 
ant would pay her $5 00. 

4th. In permitting the same witness to testify as to the 
statements of Dora Wells in regard to the injury, and that 
defendant committed the injury. 

5th. In refusing the following requests to charge by pris- 
oner’s counsel: “If the bill of indictment charges the offense 
to have been committed on October 10th, 1875, he cannot be 
found guilty.” 

6th. “If it is alleged in the bill of indictment that the act 
was committed with force and violence against the said Dora 
Carter, it is necessary that this allegation be proved; and if 
the state has failed to prove this, the defendant is not guilty. 
In order to convict the defendant the jury must believe, from 
the evidence, that the private part of the defendant was in- 
serted in the private part of Dora Carter, and if the injury 
was done with any other instrument than defendant’s private 
part, it is only an assault and not rape, and the defendant is 
not guilty.” 

7th. In charging the jury that if the female was under ten 
years of age, then it was not necessary to prove that it was 
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forcibly and against her will, as the law says that when this 
act is committed upon a child under that age it is held to be 
forcibly and against her will. Children under that age can- 
not consent; hence, if the evidence shows to you that the 
prisoner committed the act, under this rule given you, the 
crime is complete, without the necessity of showing that it 
was forcibly and against her will. 

8th. In not allowing the defendant’s counsel to read the 
law to the jury after first reading it to the court, for the pur- 
pose of applying it to the facts of the case. 

9th. Because the verdict was contrary to evidence, without 
evidence, and strongly and decidedly against the weight of the 
evidence, 

1. We find no error in allowing the witness, Matilda Wells, 
to testify as to the age of her daughter, Dora Carter. 

2. There was no error in allowing the mother of Dora Car- 
ter to testify that the defendant offered to give her $5 00 to 
stop the prosecution against him. 

3. It was error, in our judgment, for the court to refuse to 
allow the defendant’s counsel to ask the witness if she had not 
agreed and consented to drop the prosecution against the de- 
fendant if he would pay her $5 00, as her answer to this ques- 
tion, if in the affirmative, would have tended to show what 
were her motives, and might, in the opinion of the jury, have 
affected her credibility as a witness in relation to her other 
statements. 

4. There was no error in allowing the witness to state what 
her infant danghter, Dora, told her at the time, and under the 
circumstances, as to the injury that had been committed upon 
her, and that defendant had done it, asa part of the res geste : 
Code, section 3773. Whilst this evidence was competent, un- 
der the peculiar facts of this case, without an allegation in the 
indictment that the female upon whom the offense was com- 
mitted, was an infant under ten years of age, still, we think 
that the court should have examined the child as to whether 
she understood the nature of an oath, and if, upon such exam- 
ination, it was satisfied that she did, and was competent to be 
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examined as a witness, then she ought to have been examined, 
otherwise not. 

5. There was no error in the refusal of the court to charge 
as requested as to the allegation in the indictment that the of- 
feuse was committed on the 10th day of October, 1875. An 
indictment is good although an impossible day be stated on 
which the offense is alleged to have been committed: Conner 
vs. The State, 25 Georgia Reports, 515. 

6. There was no error in refusing the second request to 
charge the jury, in view of the evidence in the record. When 
aman is charged with the offense of rape, which is defined 
by law to be the carnal knowledge of a female forcibly, and 
against her will, the charge of “carnal knowledge of a fe- 
male” is sufficiently definite and distinct to enable the jury 
to understand the nature of the offense, without specifying 
the particular manner in which that carnal knowledge was 
had as contained in the defendant’s request. 

7. There was no error in the charge of the court that it was 
not necessary to prove that the carnal knowledge of Dora by the 
defendant was forcibly and against her will, she being a child 
under ten years of age: Stephen vs. The State, 11 Georgia 
Reports, 226. 

8. On the argument of the defendant’s case before the jury, 
his counsel, when about to read some law to them, which had 
been read to the court, for the purpose of applying it to the 
facts, the court stopped him, and held that he must read the 
law to the court, and refused to allow him to read any law to 
the jury, and that refusal of the court to allow him to read 
any law to the jury, is assigned as error. Whilst we fully 
recognize the court as the constitutional organ to give in charge 
to the jury the law, in criminal cases, and that it is the duty of 
_the jury to receive and accept the law as given them in charge 
by the court as the law applicable to the case, and to apply 
the law so given them in charge by the court to the facts, and 
return a general verdict of guilty, or not guilty, still, we 
are not aware of any law or rule of practice, adopted by the 
judges in convention, that will authorize the court to prohibit 
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counsel, in the argument of criminal cases, from reading law 
to the jury, if they shall think proper to do so. Counsel, in 
their argument, may read law to the court in the hearing of 
the jury, or they may read law to the jury in the hearing of 
the court, subject to the correction of the court in its charge, 
which is to be considered as the authoritative exposition of the 
law for the consideration of the jury. In our judgment, the 
court erred in not allowing the defendant’s counsel to read the 
law in his argument to the jury, on the statement of facts dis- 
closed in the record. If the evidence in this case had been 
so clear and satisfactory as to the guilt of the defendant as to 
have required the verdict, we should not be disposed to set it 
aside for the errors which we have found in the rulings of the 
court, but the evidence is not of that character, and we there- 


fore reverse the judgment and order a new trial. 
Judgment reversed. 


THE MAyor AND ALDERMEN OF THE CITy OF SAVANNAH, 
plaintiffs in error, vs. JAMES A. LaRocue, defendant in 
error. 

I, Savannah has statutory power to tax all private real estate within the cor- 
porate limits not expressly exempted by law. 


2. Lands brought within the corporate limits by the act of 1838 are not so 
exempted. 


Tax. Savannah. Municipal corporations. Before Judge 
Tompkins. Chatham Superior Court. February Term, 1875. 


Reported in the opinion. 
Witu1aM §. BasinGer, for plaintiffs in error. 
Rurus E. Lester; R. R. Ricwarps, for defendant. 


BLECKLEY, Judge. 


The power of taxation vested in the city authorities of Sa- 
vannah is conferred by the acts of 1787, 1805, 1825, and 
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examined as a witness, then she ought to have been examined, 


otherwise not. 

5. There was no error in the refusal of the court to charge 
as requested as to the allegation in the indictment that the of- 
feuse was committed on the 10th day of October, 1875. An 
indictment is good although an impossible day be stated on 
which the offense is alleged to have been committed: Conner 
vs. The State, 25 Georgia Reports, 515. 

6. There was no error in refusing the second request to 
charge the jury, in view of the evidence in the record. When 
aman is charged with the offense of rape, which is defined 
by law to be the carnal knowledge of a female forcibly, and 
against her will, the charge of “carnal knowledge of a fe- 
male” is sufficiently definite and distinct to enable the jury 
to understand the nature of the offense, without specifying 
the particular manner in which that carnal knowledge was 
had as contained in the defendant’s request. 

7. There was no error in the charge of the court that it was 
not necessary to prove that the carnal knowledge of Dora by the 
defendant was forcibly and against her will, she being a child 
under ten years of age: Stephen vs. The State, 11 Georgia 
Reports, 226. 

8. On the argument of the defendant’s case before the jury, 
his counsel, when about to read some law to them, which had 
been read to the court, for the purpose of applying it to the 
facts, the court stopped him, and held that he must read the 
law to the court, and refused to allow him to read any law to 
the jury, and that refusal of the court to allow him to read 
any law to the jury, is assigned as error. Whilst we fully 
recognize the court as the constitutional organ to give in charge 
to the jury the law, in criminal cases, and that it is the duty of 
_ the jury to receive and accept the law as given them in charge 
by the court as the law applicable to the case, and to apply 
the law so given them in charge by the court to the facts, and 
return a general verdict of guilty, or not guilty, still, we 
are not aware of any law or rule of practice, adopted by the 
judges in convention, that will authorize the court to prohibit 
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counsel, in the argument of criminal cases, from reading law 
to the jury, if they shall think proper to do so. Counsel, in 
their argument, may read law to the court in the hearing of 
the jury, or they may read law to the jury in the hearing of 
the court, subject to the correction of the court in its charge, 
which is to be considered as the authoritative exposition of the 
law for the consideration of the jury. In our judgment, the 
court erred in not allowing the defendant’s counsel to read the 
law in his argument to the jury, on the statement of facts dis- 
closed in the record. If the evidence in this case had been 
so clear and satisfactory as to the guilt of the defendant as to 
have required the verdict, we should not be disposed to set it 
aside for the errors which we have found in the rulings of the 
court, but the evidence is not of that character, and we there- 


fore reverse the judgment and order a new trial. 
Judgment reversed, 


THe MAyor AND ALDERMEN OF THE City OF SAVANNAH, 
plaintiffs in error, vs. JAMes A. LaRocue, defendant in 
error. 

1, Savannah has statutory power to tax all private real estate within the cor- 
porate limits not expressly exempted by law. 

2. Lands brought within the corporate limits by the act of 1838 are not so 
exempted. 


Tax. Savannah. Municipal corporations. Before Judge 
TompkINs. Chatham Superior Court. February Term, 1875. 


Reported in the opinion. 
WitiiaM S. BasinGer, for plaintiffs in error. 
Rurus E. Lester; R. R. Ricnarps, for defendant. 


BLECKLEY, Judge. 


The power of taxation vested in the city authorities of Sa- 
vannah is conferred by the acts of 1787, 1805, 1825, and 
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1838: See 8 Géorgia Reports, 23, and the Code, section 4842. 
Taking all these together, we think it is pretty clear that the 
power exists to tax all private real estate within the corporate 
limits, not expressly exempted. An instance of express ex- 
emption is found in the act of 1854. Beyond the corporate. 
limits extends a belt embraced within the jurisdictional limits, 
Code, sections 4844 and 4845, over which the power of tax- 
ation is not enjoyed. By the act of 1838 certain land which 
before lay within the jurisdictional limits was brought within 
the corporate limits and subjected to all the authority of the 
city. This act does not, as does the subsequent act of 1854, 
make an exception of the power of taxation until the plan of 
the city shall be extended. It seems from the statement of 
facts agreed upon, that LaRoche, the owner of some of the 
land brought in by the act of 1838, having paid, under com- 
pulsion of legal process, tax to the city, upon said land, sued 
in a justice’s court to recover it back. The case was appealed 
to the superior court, and there judgment was rendered in his 


favor, the court holding that the land in question had not be- 
come taxable. We think otherwise, and reverse the judg- 
ment. 

Judgment reversed. 


BenJsaMiIn F. Sauter, plaintiff in error, vs. E. Tay or, 
defendant in error. 


I. The stopping or impeding a private way is a private nuisance. 
2. Such a nuisance may be abated by a proceeding before two justices of the 
peacé and a jury, under sections 4094 and 4098 of the Code. 


Nuisance. Roads and bridges. Before Judge CLARK. 
Lee Superior Court. November Term, 1874. 


Reported in the opinion. 


Cook & Crisp; Georce Kimprovues, for plaintiff in 
error. 
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R. F. Lyon; G. W. Warwick, for defendant. 
JACKSON, Judge. 


Taylor contracted with Salter for a right of way through 
the latter’s land, and it was laid out, and Taylor incurred 
some expense in causewaying a part of it. He used it for two 
years, when Salter erected a fence across it. Taylor proceeded 
under section 4094 and the subsequent sections in the same 
chapter of the Code, to have the fence abated as a nuisance, 
by a petition to two justices of the peace, who summoned a 
jury, and they passed upon the case, and the fence was, by 
order of the court, under the finding of the jury, to be abated, 
Salter carried the case by certiorari to the superior court; 
that court sustained the verdict and judgment below, and this 
ruling is assigned for error here. 

1. Was the fence a private nuisance? Blackstone says, “a 
nuisance signifies anything that worketh hurt, inconvenience, 
or damage.” And again he says, “If I have a way annexed 
to my estate, across another’s land, and he obstructs me in the 
use of it, either by totally stopping it, or putting logs across 
it, or plowing over it, it is a nuisance:” Chitty’s Blackstone, 
3d book, 215, 218. This fence then was a nuisance. 

2. Did Taylor pursue the proper remedy ? By the common 
law, he could have sued in case for damages, or he could have 
had a writ, called an assize of nuisance, commanding the sheriff 
to summon a jury, to try the case and abate the nuisance, if 
fuund to be one: Chitty’s Blackstone, 221. The remedy is 
very similar with us. The petition is addressed to two jus- 
tices of the peace, who summon the jury, try the case, and 
abate the nuisance; or if the injured party wish, he may sue 
in case. In this case he proceeded to abate the nuisance un- 
der the Code, sections 4094, 4098. This court has decided 
that he has this remedy to abate a private nuisance: 50 Geor- 
gia Reports, 130. 

Judgment affirmed. 
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THE ATLANTIC AND GULF RAILROAD Company, plaintiff 
in error, vs. THE STATE OF GEORGIA, defendant in error. 


The act of 28th of February, 1874, taxing the Atlantic and Gulf Railroad 
Company an amount exceeding one-half of one per cent. upon its annual 
net income, is not unconstitutional, as impairing the obligations of the con- 


tract embraced in its charter. 


BLECKLEY, Judge, concurring. 

. Whatever power legislative bodies may have in other states of the union, 
to part with or limit the essential prerogatives of sovereignty, no such pow- 
er exists, or ever has existed, in the general assembly of Georgia. Conse- 
quently, all exemptions from the common burdens of taxation hitherto 
granted by the statute to corporations or others, ought to be construed as 
privileges only, and as revocable at the will of the legislature. 

If, in any case, the state has received into the public treasury, directly 
from the grantees, a valuable consideration for the grant of exemption, 
upon afterwards withdrawing the privilege before the time has expired for 
which it was granted, an equitable proportion of the consideration ought, 
as a matter of common justice and public virtue, to be refunded; but the 
duty to refund is in the nature of a mere debt for money had and received, 
and the good faith of the state must be trusted to provide for its payment. 
Payment is not a condition precedent to resuming the exercise of the tax- 
ing power unimpaired in its original extent and vigor. The taxing power 
cannot be lost or abridged either by contract or estoppel. 


Constitutional law. Tax. Corporations. Charter. Laws. 
Before Judge Hopkins. Fulton Superior Court. October 


Term, 1874. 
Reported in the opinion. 


Lovett & Fatuigant; Hartripge & CuisHowm, for 


plaintiff in error. 


R. Toomss; N. J. HamMonp, attorney general, for the 
state. 


Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality filed by the defendant to a tax execution issued 
by the comptroller general of the state, which had been 
levied on the defendant’s property. The tax execution was 
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issued in pursuance of an act of the general assembly of this 
state, approved on the 28th day of February, 1874, entitled 
“An act to amend the tax laws of this state, so far as the 
same relate to railroad companies, and to define the liabilities 
of such companies to taxation, and to repeal so much of the 
charters of such companies respectively as may conflict with 
the provisions of this act.” The defendant insisted in its affi- 
davit of illegality, that neither by the terms of the original char- 
ters granted by the general assembly to the Savannah and 
Albany Railroad Company in 1847, and to the Atlantic and 
Gulf Railroad Company in 1856, nor by the act of the 18th 
of April, 1863, consolidating the aforesaid two companies, 
was it liable to be taxed higher than one-half of one per cent. 
on its annual net income, and that the act of the 28th of 
February, 1874, in so far as it authorized the levy and col- 
lection of a higher tax on the property of defendant than one- 
half of one per cent. on its annual net income, was in viola- 
tion of the 10th section of the Ist article of the constitution 
of the United States, and therefore void. The court over- 
ruled the defendant’s affidavit of illegality, and the defendant 
excepted. 

The main questions made by the record in this case were 
involved and decided by this court in the case of The Central 
Railroad and Banking Company and The Southwestern Rail- 
road Company vs. The State, 54th Georgia Reports, 401, and 
are controlled by it. 

Let the judgment of the court below be affirmed. 


BLECKLEY, Judge, concurred on special grounds, as stated 
in the above head-notes, but furnished no written opinion. 


JaMEsS McNEIt et al., plaintiffs in error, vs. JAMES M. Suiru, 
governor, for use, defendant in error. 


Administration granted by the ordinary, in 1867, to the clerk of the superior 
court, did not place the administration under the security of the clerk’s offi- 
VOL. LV. 21. 
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cial bond, given in February, 1866; and the clerk and his sureties are no 
liable, upon that bond, for a devastavit. 


Administrators and executors. Clerk of the Superior Court, 
Bonds. Before Judge JAMES JoHNsoN. Talbot Superior 
Court. March Term, 1875. 


Reported in the opinion. 


E. H. WorriLL; BLANDForD & GARRARD, for plaintiffs 
in error. 


W. A. Litre, by PEaBopy & Brannon, for defend- 
ant. 


BLECKLEY, Judge. 


The declaration was demurred to, and the demurrer was 
overruled. The action was by the governor, for the use of the 
legatees of an estate upon which the ordinary had granted ad- 


ministration to the clerk of the superior court in 1867, the 
clerk having been elected in January, 1866, and given bond 
with security, in the usual form, in February, 1866. The 
declaration was founded on this official bond, and alleged a 
devastavit by the clerk as administrator. The question made 
by the demurrer was, whether the clerk and his securities on 
his bond, given in 1866, were liable upon the bond for the al- 
leged devastavit. 

The bond required of clerks of the superior court is the 
same in amount for each county in the State: Code, section 
266. The bond to be given by administrators varies in amount 
with the value of the estate: Code, section 2505. If some 
clerks are administrators and others not, there is need for addi- 
tional bonds from the former ; and if some clerks have in their 
hands more valuable estates than others, there is need for heavier 
bonds in proportion to the greater value. This will harmonize 
the two systems, of uniformity in clerks’ bonds and variety in 
administrators’ bonds. Administration in no instance devolves 
upon the clerk by virtue of his office ; he has to be appointed by 
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the ordinary, after citation, and may be appointed or not, 
(Code, sections 2495, 2496, 2497,) in the ordinary’s discretion 
under certain restrictions. He is compelled to serve, (Code, 
section 2495;) but so he was prior to the adoption of the Code, 
(20 Georgia Reports, 775;) yet it was ruled that the admin- 
istration vested in the individual, and not in the officer, and 
was not transmitted with the office of clerk to the successor : 
22 Georgia Reports, 431. Itis difficult to see how a duty 
which remains to be performed, in part, and perhaps in the 
most material and responsible part, after the official term has 
expired, and after a successor has been elected and qualified, 
and is in full exercise of the ordinary functions of the office, 
can be treated as an official duty secured by the official bond. 

In the present case, we have the less difficulty in holding 
that the clerk’s securities are not liable, as the bond was given 
before the passage of the act of 1866, (Code, section 2495,) 
and as it does not appear that the devastavit complained of was 
committed while the clerk was in office as clerk. We do not 


say that were these two facts otherwise our judgment would 
be different, but they have some weight in shaping our opin- 
ion on the particular case before us. 

Judgment reversed. 


Joun M. Dorsky, executor, plaintiff in error, vs. Joun W. 
BLACck, defendant in error. 


1. When a party applies for the writ of certiorari, under section 4056 of the 
Code, he must make affidavit not only that he believes, but that “ e zs ad- 
vised’? that he has good cause for certiorari. 

. When there is no question of fact, in the judgment of the superior court, 
involved, and hence no need of a new trial, it is “ the duty of the judge to 
render a final judgment and have it executed in the case without sending 
it back to the tribunal below.” 

3. Strict pleading is not required in the justice courts, and the omission o¢ 
the word “as” before executor, in a suit there against such executor, or 
in the verdict or judgment against him, does not vitiate the proceeding. 
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Certiorari. Justice Courts. Administrators and executors. 
Judgments. Before Judge Rice. White Superior Court. 
May Term, 1875. 


Reported in the opinion. 
G. M. NETHERLAND, for plaintiff in error. 


Wier Boyp, for defendant. 


JACKSON, Judge. 


A motion was made in the justice’s court to enter up judg- 
ment, nune pro tune, upon the verdict of a jury rendered in 
1864. The justice refused to grant the motion, and the plain- 
tiff, J. W. Black, carried the case by certiorari to the superior 
court. That court sustained the certiorari, and passed an or- 
der for a new trial, and directing the justice to “enter and 
sign up judgment, nune pro tune, for the plaintiff for principal, 
interest and costs.” The defendant appeals to this court, and 
assigns for error: first, that the court erred in this, that the 
statute, in cases where the costs are not paid and bond given, 
requires the party applying for the writ to swear “that he is 
advised,” as well as that he believes he has good cause for 
certiorari; secondly, that the court erred in this, that he not 
only granted the new trial but directed the justice to enter and 
sign up judgment; thirdly, that the verdict was against the 
defendant, executor, and not as executor. 

1. Where a party applies for the writ of certiorari under 
section 4053 of the Code, the statute prescribes that he shall 
swear that he “verily believes” he has good cause for certiorari, 
and stops there; but where he applies, under section 4056, 
which is the case here, he is required to swear, in addition, 
that “he is advised” that he has such good cause. It would 
seem that the legislature intended. that when the party could 
not pay the costs and give the security, as in ordinary cases, 
under section 4053 of the Code, he should get competent 4d- 
vice before delaying the other party. At all events the statute 
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plainly requires that he shall swear that he is so advised, and 
we cannot alter or annul the provision. 

2. In cases where there is no question of fact, the Code 
provides that the judge of the superior court shall make a 
final decision in the case, and not send it back and direct the 
justice to make it. In this case the judge grants the new trial, 
and yet dictates the decision of the justice of the peace and 
the judgment he is to sign up. We think this without au- 
thority of law and against the statute: Code, section 4067. 

3. As to the other error complained of, that the verdict, if 
there was one, was not against the executor as executor, the 
little word “as” being left out, we think in proceedings:in the 
justice’s court no such nicety.of pleading or practice is required. 
On the whole, we think from the record that execution has 
been long ago issued in this case, perhaps paid off, perhaps 
dormant; and think that the certiorari should have been dis- 
missed and the judgment of the justice of the peace affirmed ; 
and we so direct. 

J udgment reversed. 


ZACK Bir, plaintiff in error, vs. THE STaTeE oF GEORGIA, 
defendant in error. 


1. Acts of preparation to meet and resist an aggressor cannot be urged by him 
as provocation. The drawing of a weapon with intent to use it upon one 
of two brothers present, will justify the procurement of a stick with which 
to resist the intended assault; and, hence, possession of the stick will not 
be such provocation as will reduce to manslaughter a homicide committed 
by the assailant. 

2. Where there is not an assault or an attempt to do a serious personal injury, 
but provocation by abusive words only, 'the homicide is not manslaughter, 

3. A charge that recites, hypothetically, a state of facts more favorable to the 
prisoner than the evidence warrants, and adds that if these facts be found, 
the killing is not murder but manslaughter, unless the evidence shows it to 
be justifiable, is not an error of which the prisoner can cemplain, 

4. In this case the offense proven was clearly murder, and the verdict was 
not contrary to law or to evidence. 
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Criminal law. Manslaughter. Charge of Court. New 
trial. Before Judge HALL. Monroe Superior Court. Feb- 
ruary Term, 1875. 


Reported in the opinion. 


Hammond & Berner, by W. T. Trips, for plaintiff in 
error. 


T. B. CABANISS, solicitor general, by PEEPLES & Howe tL, 
for the state. 


BLECKLEY, Judge. 


There was a party at night, in the week of Christmas. It 
was given in a small kitchen, and the guests being numerous, 
most of them were outside of the building. About nine or 
ten o’clock, a brother of deceased and a brother-in-law of pris- 
oner, had an altercation in the crowd out of doors, about some 
apples which the former had purchased from the latter with- 
out paying the full price. Prisoner walked up and said the 
money must be paid now. He drew his knife on the brother 
of deceased, who stepped back to pull off his coat. Deceased 
then came up and told his brother to have no difficulty ; that 
he would pay for the apples and stop the fuss. The brother 
replied, there was nobody there to have a fuss with but that 
damned Zack Bird, (prisoner.) Deceased, (who, according to 
one of the witnesses, had a stick in his hand, but there was 
no evidence of any demonstration with it, or attempt to use it,) 
said, damn Zack Bird, who is he? nobody cares anything for 
him. Prisoner swore he would shoot some body’s head off or 
have the apples back, or have pay for them, or something to 

_ that effect. He drew a pistol from his pocket, and shot de- 
ceased in the temple, and of the wound deceased died next 
morning. 

This was murder. Argument could not make the matter 
plainer to any one who has read the Penal Code. 

The charges of the court complained of, if erroneous at all, 
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are more favorable to the prisoner than they should have 
been. One of them lays down the rule applicable to the case, 
if the deceased or his brother procured a stick with which to 
resist prisoner ; whereas, there is no evidence that either of 
them procured a stick on, or for, the occasion. The most that 
the evidence suggests is, that the deceased had a stick; but 
whether he did not bring it with him to the party, or when 
or where he got it, does not appear. There is no hint in the 
evidence that he attempted to use it. The rule stated by the 
court is correct, and would have been applicable if the evi- 
dence had shown the procurement of any stick. Again, the 
court charged upon the general nature of the assault requisite 
to reduce the offense to manslaughter, but there was no evi- 
dence of any assault. This, also, was, on that account, more 
favorable to the prisoner than he had a right to ask. He 
failed to show any provocation except by words alone. To 
instruct the jury to search the evidence for any other provoca- 
tion, was an error full of tenderness to the prisoner. Under the 


influence of such a charge the jury might have made a mistake 
in his favor, but could not possibly have made any against him. 
Let the judgment be affirmed. 


JoHN Barb, plaintiff in error, vs. THE STaTE oF GEORGIA, 
defendant in error. 


1. Where a bill of indictment properly charges the defendant with an assault 
with intent to murder, and alleges such striking and wounding as would 
support a verdict for assault and battery, a verdict for an assault will be 
sustained, though the assault, as a separate offense, be not charged to have 
been unlawfully committed, and the judgment will not be arrested. 

2. Taking the whole indictment together, the unlawfulness of the assault ap- 
pears with sufficient legal certainty. 


Criminal law. Indictment. Before Judge Hopxins. 
Fulton Superior Court. April Term, 1875. 


Reported in the opinion. 
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GARTRELL & STEPHENS; McCay & TriprE; L. J. 
GLENN ; Howe. GLENN, for plaintiff in error. 


JoHN T. GLENN, solicitor general, for the state. 


JACKSON, Judge. 


This was an indictment for an assault with intent to mur- 
der. The indictment charged that the defendant, John Bard, 
“with force and arms, and a knife, a weapon likely to pro- 
duce death, in and upon one William A. Spencer, in the peace 
of the state, did make an assault with intent unlawfully to 
kill the said Spencer with malice aforethought, the said Bard 
then and there being a person of sound memory and discre- 
tion, and with said knife the said Bard did then and there 
unlawfully cut, stab and wound the said Spencer.” ‘The jury 
returned a verdict for an assault, and the defendant moved to 
arrest the judgment on the ground that the assault was not 
charged with sufficient certainty, and particularly that the as- 
sault was not charged to have been unlawfully done. 

1. We think that if the indictment had closed with the 
words “did make an assault,” it would have been a full des- 
cription of that offense, under our Code. It was not neces- 
sary to aver that the assault was unlawful. But when the 
assault with intent to murder was so charged in the indict- 
ment as to have supported a verdict for that offense, had one 
been rendered, it is too well settled to admit of doubt that 
the verdict for the lesser offense of an assault will be sus- 
tained ; and when the indictment further charges an unlaw- 
ful cutting, stabbing and wounding with a knife, it makes 
that which was as clear as a sunbeam before still clearer, if 
it be possible. 

2. If it be necessary to charge that the assault was unlaw- 
ful, taking all the indictment together, it does charge it with 
certainty. The verdict of stabbing, of assault and battery, or 
of assault, either of them might have been rendered and would 
have been sustained by this indictment, and the motion to 
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arrest the judgment was properly overruled, and the judg- 
ment below is affirmed. 
Judgment affirmed. 


JoHN Mixon, plaintiff in error, vs. AURELIA POLLOK, de- 
fendant in error. 
Conflicts of evidence and credibility of witnesses are for the jury, and a re- 


viewing court, even in an extreme case, will generally acquiesce in a doubt- 
ful verdict where the judge who tried the cause has refused to interfere. 


New trial. Before Judge Grsson. Burke Superior Court. 
May Term, 1874. 


Reported in the opinion. 
JOHN J. JONES, for plaintiff in error. 
Joun T, SHEWMAKE, by brief, for defendant. 


BLECKLEY, J udge. 


A sister sued her brother and sister, and recovered against 
the brother alone. The sole complaint is, that the verdict 
was contrary to law and evidence and the charge of the court. 
On these grounds the brother moved for a new trial, and it 
was refused. 

The cause of action alleged, was the promise to pay a fixed 
sum for withdrawing a caveat toa will. Defendants denied 
the contract as declared upon; averred that none was made to 
which the brother was a party; and alleged that the one in 
fact made between the two sisters was broken by the plaintiff, 
whereby the consideration totally failed. The brother was 
not sworn as a witness, but the sisters. both testified, and, for 
women, they swore hard. One of them must have been in 
deep error, for they disagreed widely. The plaintiff’s hus- 
band corroborated her fully. Other witnesses supported the 
defendant-sister in her version of the contract, and in the 
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breach of it by the plaintiff, and there was, altogether, such 
conflict in the evidence that the jury might have found either 
way. We should have been rather better satisfied with the 
verdict if it had been in favor of both defendants, instead of 
for the plaintiff against one of them. But if anything is for 
the jury, it is the credibility of witnesses, aad as they have 
thought proper to believe the plaintiff and her husband, we 
will not disturb the verdict. The principles which uuderlie 
trial by jury, require that even this verdict should be spared 
by a reviewing court. If the judge who tried the case had 
set it aside, we should have thought him justified. 
Judgment affirmed. 


SavuLsBurY, Respess & Company, plaintiffs in error, vs 
JouNn D. McKELLAr, defendant in error. 

To entitle a landlord to assert his special lien on a crop, he must prove to the 
satisfaction of the jury that the crop or fund from it, which he seeks to sub- 
ject, was raised on his land, The mere fact that land was rented by him 
to certain parties, and that these parties, or one of them, consigned cotton 
to certain factors, and that cotton was one of the crops made on the land- 
lord’s farm, does not cast upon the defendants, who are third persons in 


possession of the cotton or its proceeds, the ous of proving that the cotton 
“was not made on the landlord’s land, but on some other land, 


Landlord and tenant. Liens. Before Judge Hitt. Bibb 
Superior Court. October Term, 1874. 


Reported in the opinion. 
E. F. Best, for plaintiffs in in error. 
Hitt & Harris, for defendant. 


JACKSON, Judge. 


McKellar rented a plantation to Peter M. and Wiley N. 
Curry, and took their note for rent. Some cotton was con- 
signed by Peter M. Curry to Saulsbury, Respess & Company, 
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who sold it and applied the proceeds thereof to the payment of 
his indebtedness to them. An effort was made by McKellar 
tu levy a distress warrant upon the cotton, but it was sold, 
and proceeds applied to the pay ment of a debt to Sar Isbury, Res- 
pess & Company before any levy could be made. McKellar 
had notified one of the Saulsburys of his lien on cotton raised 
on his farm. There was very slight evidence, if any at all, 
of the cotton having been raised on the farm which McKellar 
rented to the Currys. The court charged to the effect that if 
the jury believed that land was rented to the Currys by Mc- 
Kellar, and cotton raised on that land, that then they might infer 
that this cotton at Saulsbury, Respess & Company’s ware- 
house, stored as the property of Peter M. Curry, and sold by 
them, was the cotton raised on McKellar’s farm, and that it 
devolved on the defendants to show it was raised elsewhere- 

We think this charge was error. The burden of proof is 
on the landlord to make good his special lien on this cotton- 
To do that, he must show that it was raised on his land; and 
if he fail to do that to the satisfaction of the jury, he has no 
foundation for the action and must fail. Weare aware of no 
principle of law which shifts the burden of making out his 
case from off his own shoulders and lays the weight thereof 
upon those of his adversaries, who, tosay the least, are in the 
possession of the proceeds of the cotton lawfully and claim it 
as matter of right. 

The section of our Code, 3759, quoted and relied upon by 
counsel for defendant in error, was not designed to cover a 
case of this sort, and to authorize such a charge of the court ; 
and if it was so designed, we think the facts here do not make 
a case where the court should have changed the onus; and 
that the charge, especially that the jury might draw the infer- 
ence that the cotton held by defendants was raised on the land 
of plaintiff, because some cotton was raised there, was error. 
The conclusion is a complete non sequitur to the premise, as it 
presents itself to our view, and we reverse the judgment on 
the ground that the court erred in so charging the jury. 

Judgment reversed. 
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VincE WIrson, plaintiff in error, vs. Toe STATE OF GEOR- 
GIA, defendant in error. 


Burglary in the night time being established, attended with larceny of meat, 
flour, rice, two bolts of cloth and a lady’s skirt, all stolen from within the 
building which was broken open, the prisoner’s participation in the bur- 
glary is sufficiently made out by evidence that he was a mechanic, and that 
the breaking was with a tool used ina skillful manner; that next day, 
grains of rice were found scattered along from the building to his shop, 
situated in the same enclosure, some grains also being within the shop; 
and that on executing a search warrant in the afternoon of the same day, 
at the prisoner’s dwelling-house, he being present, the cloth and skirt were 
found there concealed in his bed: the prisoner failing at the trial to offer 
any explanatory evidence, or any evidence of good character, but resting 
upon his statement, made first immediately after the goods were found by 
the officer in his possession, and repeated at the trial to the jury, which 
statement was, in substance, that he was absent when the goods were 
brought to his house on the night of the burglary; that he found them there 
on his return, and was told by his family that they were brought and left 
by another man. 


Criminal law. Burglary. Before Judge McCurcHeEn. 
Whitfield Superior Court. April Term, 1875. 


Reported in the opinion. 
Jounson & McCamy, for plaintiff in error. 


A. T, Hackett, solicitor general, for the state. 


BLECKLEY, Judge. 


The plaintiff in error was convicted of burglary. He 
makes no complaint of the charge of the court, or of any 
ruling upon evidence. His sole reliance is on the inconclu- 
siveness of the proof made against him. The corpus delicti 
of burglary in the night time was established beyond all ques- 
tion, and the only problem left was, who was the burglar? 
The jury, on the evidence, thought it was the prisoner before 
them, and found him guilty. The main features of the evi- 
dence, so far as it went to implicate the prisoner, are presen- 
ted briefly in the head-note. His bed was searched, and 
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proved to be the hiding place for some of the goods removed 
from the broken building. He failed to account, satisfac- 
torily, for their possession, or for his own whereabouts on the 
night of the burglary. Rice was traced into his shop all the 
way from the broken building, some two hundred feet, by 
scattered grains wasted in its removal. According to many 
authorities, the mere possession of stolen goods missed from 
the building, will not serve as a basis of conviction of bur- 
glary: 1 Whar. Cr. Law, section 729; 1 Parker’s C. C., 
447; Burrell on Cir. Ev., 455-6. But here, while it is the 
strongest evidence against the prisoner, it is not the only evi- 
dence against him. Rice was tracked to his shop; he was a 
workman, and the door was broken open by a rather skillful 
driving of a bar, so as to disable the lock at the right place ; 
two bolts of ‘cloth and another article, which came out of the 
building, were not only found at his house the next afternoon 
after the burglary, but they were discovered in the bed, cover- 
ed up and concealed ; and he gave no account of them, except 
by his bare statement that he found them in the house on his 
return home in the night, and was told by his family that 
they were brought there and left by some other man. If he 
is not guilty, he is an unfortunate wretch in the grip of most 
merciless circumstances. We are willing to take the word of 
the jury for his guilt, based on these circumstances, and leave 
the case as we find it. It is not the strongest, but strong 
enough. 
Judgment affirmed. 


JAMES J. FRASER, plaintiff in error, vs. THE STATE oF GEOR- 
GIA, defendant in error. 


1. On the trial of defendant for murder, all the testimony going to show mo- 
tive is material to the issue, because there can be no murder without malice 
and no malice without motive. 

2, Therefore, testimony to the effect that defendant had step-children living 
with him, and who left him at night and went to deceased’s residence, and 
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the reasons which induced them to do so, particularly the fact that he had 
lived in illicit cohabitation with one of the girls and wished to marry her, 
coupled with the other fact that deceased had taken care of these children, 
and refused to give them up, and resisted a habeas corpus suit for them, is 
admissible as showing motive for, and malice in, the homicide. 

. Letters of defendant to the girl he had so used and wished to marry, and 
to others about her, evincing great anxiety to get possession of her person, 
though purporting to have been written at a place where he had never been, 
and without date, are admissible for the same reason. 

. Disputes amounting to the demand for the step-children by defendant and 
the refusal to deliver them up by deceased, and culminating in a hadeas 
corpus case about them, may well be termed “ a difficulty,” and the charge 
of the court that the state claimed that there had been a difficulty between 
defendant and deceased, is supported by such evidence, and is not hypo- 
thetical, 

The sayings of the defendant as to all matters material to the issue, are 
admissible; and as the capacity of the horse he is said to have been riding 
for swiftness, was material on account of the distance he had to ride and the 
time within which he had to make it, his sayings are admissible about such 
capacity, as well as about everything else material, as much so as any threats 
he may have made. 

. Questions of fact are for the jury, especially in cases of circumstantial evi- 
dence; and where no error of law has been committed, and the court has 
submitted to them the law in regard to such evidence and no complaint is 
made About the charge in this respect, and there is ample evidence to au- 
thorize the finding, this court will not interfere—the verdict being neither 
against the law nor the evidence. 


Criminal law. Evidence. Charge of Court. Before Judge 
Hitt. Houston Superior Court. May Term, 1875. 


Reported in the opinion. 


LANIER & ANDERSON, Hint & Harris; H. M. Hourtz- 
cLaw; L. C. RyAv, for plaintiff in error. 


CHARLES J. HARRIS, solicitor general; Duncan & MII- 
LER; WARREN & GRICE, for the state. 


JACKSON, Judge. 


Dr. Joseph B. Dunwoody was murdered at the door-sill of 
his house in Houston county under circumstances of great 
atrocity. He was called out between ten and eleven o’clock 
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at night as if to visit a patient, and while talking to the mur- 
derer about the supposed sick person, he was shot down by 
the false messenger. Suspicion rested upon the defendant ; 
he was arrested, tried and found guilty, and being recom- 
mended to mercy by the jury, was sentenced to the peniten- 
tiary for life. A motion was made fora new trial on various 
grounds, it was overruled on all of them, and the case comes 
before us for review. The evidence is very voluminous; the 
question turns on circumstantial testimony, and without going 
into detail, it will be sufficient to state briefly the points made 
in the motion for a new trial and the facts on which these 
points rest for decision. 

1, 2. The defendant had step-children, his wife was dead, 
one of these step-children he cohabited with illicitly, and 
sought to marry her. They all left him, and deceased took 
them to his house and cared for them, and this testimony was 
admitted to go to the jury. We think it legal as showing 
motive in the defendant to kill, and coupled with an effort to 
get them back, and resistance on the part of deceased in a 
habeas corpus case, it is admissible to show malice, and there- 
fore one ingredient, and the main one, of murder. 

3. Letters were also introduced showing an eager desire to 
get possession of the step daughter whom he wished to mar- 
ry ; one to her and one to another person, one without date 
and the other purporting to come from Atlanta, where de- 
fendant had not been. One of the letters admitted the inces- 
twous intercourse with the girl. These were also objected to. 
We think them admissible for the reasons given above. 

4. The court told the jury that the state claimed that there 
had been a difficulty between deceased and prisoner and that 
they should see about that; and this was objected to as an 
erroneous charge. We think the charge right. There had 
been difficulties about these children, especially the much in- 
jured girl, and it was proper for the jury to consider them. 

5. It is also complained that the sayings of defendant about 
the speed of his horse were admitted to go to the jury. It 
was right, we think. The defendant was twelve or thirteen 
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miles off at eight o’clock at night or after, and the speed of 
the horse to show that he could make the distance by a little 
after ten, in less than two hours, was material to the issue, and 
he ought to have known how swift the horse he was riding 
was, and his sayings are admissible against himself. 

6. The verdict, we think, is right; at all events, it was for 
the jury to decide on the facts. Their decision is sustained 
by the evidence, and is not against the law. No complaint is 
made of the charge except upon the single point alluded to 
about the difficulty between deceased and defendant, and we 
presume the court gave the law correctly as to circumstantial 
evidence, and how full and clear and exclusive of other ra- 
tional theories of the case, consistent with the evidence, it 
should be, to authorize a conviction. 

Defendant said he had been to kill a man, who was not at 
home, the night before, and the murderer was at Dunwoody’s 
the night before, and Dunwoody was not at home. Defendant 
had a double-barreled shot gun, and rode a horse such as is 
described. This gun was loaded with the sort of buckshot 
which killed deceased, and with the number of shot found in 
the body of deceased and in the door and house where the 
killing was done. He took ten buckshot to load it, one fell 
on the floor and did not go in the gun, and nine were found. 
One witness recognized him on the gray horse, and riding 
rapidly towards Dunwoody’s house. Many saw him, but 
failed to recognize his face, but the description they gave fit 
his appearance. He failed to account for his absence from 
the party at Scarborough’s, from eight o’clock to nearly mid- 
night, and to account for his having a double-barreled gun, 
and taking it to the party, and leaving it outside concealed ; 
and his own statement is by no means satisfactory. He was 
absent some three to five hours from the party, and in his 
statement said he had gone to sleep in a fence corner after 
trying to see a woman of easy virtue, who was not at home, 
and could show by no one who told him that she was not 
at home. The night was very cold. On the whole, we 
think he got off well by the recommendation to mercy, and 
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his consequent imprisonment for life, and we decline to inter- 
fere. 
Judgment affirmed. 


WabLeEy, Jones & ComPAny, plaintiffs in error, vs. HENRY 
P. Jones, defendant in error. 


1. When there is no cause of action at the commencement of suit, there can 
be no recovery, although one accrue, respecting the same subject matter, 
while the suit is pending. 

2. Ona bill brought by a partner against his copartners for account and 
settlement as to a branch of the business which had been discontinued, and 
in respect to which the partnership had been dissolved, and also for ashare 
of profits in a second branch of the business, not discontinued but in active 
progress, and in respect to which the partnership still subsisted, the jury 
having found, in effect, (and this finding being supported by the evidence) 
that the suit, when commenced, was groundless as to both branches of the 
business, a verdict in complainant’s favor for a share of the profits which, 
pénding the suit, accrued from the latter branch, is illegal; more especially 
as the bill did not seek, nor the verdict provide for, a dissolution of the 
subsisting partnership, a final settlement of the accounts, a discontinuance 
of the business, or a dispesition of the assets, 

. A verdict against all of the defendants, which, as to some of them, is wholly 
unwarranted by the evidence, should not stand, 

. In a suit against copartners for a share of past profits, the verdict should 
be against those only who have received more than their proportion, unless 
some reason appears why the others should refund or contribute, 

. When, by common consent, all the members of a partnership charge cer- 
tain of their number with the exclusive management of the business and 
with the collection and disbursement of all revenues, agreeing that the 
managing partners shall pay over to each of the others, separately, his share 
of the profits when dividends accrue, each member may sue separately, at 
law, for unpaid dividends, and there is no occasion for resorting to equity , 
but whether the suit for dividends be in one forum or the other, it must be 
brought in the county where the managing partners reside, as they alone 
are the real debtors, and the only necessary parties defendant, 

. Mere moral justice will not uphold a verdict. Courts administer legal 
justice, which has relation, not to the end only, but also to the means, and 
involves exemption from suit till there is a cause of action, and location of 
suit in the proper county, with full and fair opportunity for trial before the 
tribunal which the law appoints to take cognizance of the case. 

VOL. LV. 22. 
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Actions. Partnership.. Verdict. Jurisdiction. Venue. 
Joint and several obligations. Before Judge Gipson. Burke 
Superior Court. May Term, 1874. 


Reported in the opinion. 
J. J. Jones; Carswe._u & Denny, for plaintiffs in error. 


W. W. Montcomery; JAmEs S. Hook, for defendant. 


BLFECKLEY, Judge. 


Concede to the complainant the position that he claims for 
himself; treat him as a partner by succession to his father, 
through purchase of his father’s interest, and through recog- 
nition and acceptance by all the other members of the firm. 
Concede, also, that there was a firm styled Wadley, Jones & 
Company, and that it had, originally, two branches of busi- 


ness, a copartnership lumber business, and a copartnership 
railroad business. Still, we think the complainant was not, 
in this suit, entitled to the verdict which the jury rendered 
in his favor. The lumber business had been discontinued, 
and, as to it, the firm had been dissolved long before the 
complainant filed his bill. The railroad business was still in 
progress. As to it, there had been no discontinuance or dis- 
lution. The bill covered the entire subject matter of the 
former business, and sought, in respect to it, a final account 
-and settlement; but it had no such scope as to the latter bus- 
iness, being restricted to the complainant’s due share in the 
net profits which had accrued therefrom, leaving the business - 
to go on as it had done before. 

1. It is a rule of law to which there is, perhaps, no excep- 
tion, either at law or in equity, that to recover at all there 
must be some cause of action at the commencement of suit. 
With an existing cause to found upon in the beginning, in 
many cases matters arising pending the action, even down to 
the time of trial, may, under proper pleadings, be brought 
into the judgment or decree. But there are reasons of public 
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policy, as well as of private justice, why there should be no 
needless haste in fomenting litigation, and why people who 
are in no default and have committed no wrong should not 
be summoned before the public tribunals to answer complaints 
which are groundless. 

2. In the present case, the jury evidently disallowed all 
the complainant’s demand for moneys arising out of the lum- 
ber business, They found, in effect, and, under the evidence, 
rightly found, that that business was fully accounted for. It is 
plain, also, that as to the railroad business, the verdict embraces 
only one partner’s equal share in the one dividend of profits; 
and that dividend, according to the evidence, accrued and be- 
came subject to distribution among the several partners while 
this action was pending. The verdict puts an unmistakable 
negative upon every charge in the bill that imputes default to 
the defendants or any of them. And that negative is well 
justified by the evidence. 

3. The verdict is against all of the defendants, and if 


otherwise unobjectionable, that alone would be cause for set- 
ting it aside; for, as against the Jones defendants, there is no 
evidence upon which to charge them with any part of the 
complainant’s share of the dividend in question, even had it 
been due at the commencement of suit. 


4, The evidence shows that by arrangement among all the 
copartners, the defendants, Wadleys, (M. & D. Wadley,) were 
to manage the railroad, collect its revenues, pay expenses, and 
after discharging certain debts, turn over, out of the net 
profits, from time to time, to each of the other partners, his 
equal share. It sufficiently appears that complainant’s father, 
while a member of the partnership, assented to this arrange- 
ment; and rio discontinuance or modification of it is shown. 
The Jones defendants have not overdrawn. They each re 
ceived from the Messrs. Wadley, out of this dividend, the 
equal share to which they were respectively entitled. They 
have had nothing to do with complainant’s share. No cause 
is shown why they should refund, or contribute; and they 
are under no obligation, legal or equitable, to stand bound for 
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the payment of that share, which is in the hands of the 
Messrs. Wadley alone. 

5. In consequence of the consent arrangement first recited, 
the Messrs. Wadley, if in truth the complainant is a member 
of the firm in lieu of his father, can be made to answer by 
suit at law for any income from the railroad which they may 
wrongfully withhold, and to which he has right and title: 
13th Georgia Reports, 451; Gow on Part., 11; Story on 
Part., section 192; 44th Georgia Reports, 454. With such a 
system of collection and division of profits, there is no occa- 
sion for going into equity to constrain payment ; but in what- 
ever forum brought, the suit for a share in one of these divi- 
dends, must, we think, be located in the county in which the 
Wadleys reside, (which seems to be Emanuel, not Burke, 
where the Messrs. Jones reside,) they being the real debtors 
and the only necessary defendants. 

6. It may be said that the verdict rendered is for an 
amount admitted to be in hand, and therefore there would be 
no wrong done by leaving it to stand as against the Wadleys, 
setting it aside only as to the defendants, Jones: 49th Geor- 
gia Reports, 622. But courts administer legal justice, and 
that has relation to means and not alone to the end. It in- 
volves exemption from suit till there is a cause of action, lo- 
cation of suit in the proper county, and full and fair opportu- 
nity for trial before the tribunal which the law appoints to 
take cognizance of the case. 

Judgment reversed. 


EvizaBetH Booker, plaintiff in error, vs. EpmMunp H. 
WokrkrILL, defendant in error. 


‘ 


1. A husband may be indebted to the wife for the rents of her separate real 
estate, and such dona fide indebtedness is a valuable consideration to sup- 
port a deed from him to her. 

2. A husband may make a deed in Georgia directly to his wife, and such 
deed is valid without the intervention of a trustee. 
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3. In a contest between the wife as claimant of the property so conveyed, 
and other creditors of the husband, the questions are as to the dona fides of 
the indebtedness of the husband to his wife, and fraud or no fraud in the 
transaction, and these are questions of fact for the jury. 


Husband and wife. Deed. Trusts. Before Judge James 
JoHnson. Muscogee Superior Court. November Term, 
1874. 


Reported in the opinion. 
R. J. Moses, for plaintiff in error. 


PEeaBopy & BRANNON, for defendant. 


JACKSON, Judge. 


E. H. Worrill obtained judgment against D. L. Booker and 
Milo Booker, on the 31st of May, 1872. Execution was 
issued thereon and levied upon a certain lot of land in Colum- 
bus as the property of D. L. Booker, which was claimed by 


Elizabeth Booker, his wife. On the trial of the claim, plain- 
tiff showed his fi. fa. and possession in defendant. Mrs, 
Booker showed a deed from her husband for value,and proved 
by him that he was indebted to her $6,000 00 for rents of 
lands which he had given her several years before, and that 
this deed was made to her in consideration of this indebted- 
ness. The deed was dated some two weeks before the judg- 
ment. It also appeared from the testimony of defendant in 
fi. fa. that he had executed a mortgage on this land, and tried 
to raise money to pay plaintiff and failed ; that he offered the 
mortgage twice to plaintiff, who declined it; that never hav- 
ing delivered it or realized anything on it, he canceled itand 
sold his wife the entire lot free from any incumbrance. The 
jury found the land subject, under the charge of the court, and 
two errors ‘re complained of in the charge. 

1, That the court erred in charging that if the wife own- 
ing a separate estate allows her husband to use the rents and 
profits, such use does not create a debt from the husband to the 
wife. We think that the court erred in this charge. The 


« 
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statute of 1866 has made a great change in the law of this 
state in regard to the marriage relation so far as respects prop- 
erty. The wife, as to her separate estate, is a feme sole to all 
intents and purposes so far as that estate is concerned ; and her 
husband may become indebted to her for the incomes arising 
therefrom, if he uses and spends such income as his own and 
acknowledges the indebtedness to his wife, and the transaction 
is bona fide. This principle was ruled by this court during 
the present term in Humphrey vs. Copeland; and that the wife 
might owe the husband for services as clerk and she be gar- 
nished therefor, was ruled. It is, therefore, no longer an 
open question here. 

2. The court charged that a deed made by the husband to 
the wife directly, without the intervention of a trustee, was void 
at common law, and that our statutes had not changed the 
common law except in provisions for carrying out marriage 
settlements, and that the deed from D. L. Booker to his wife, 
Elizabeth, was void for this reason. We think our statutes 
have altered the common Jaw, and that a deed may be made 
directly from husband to wife. Of course, such a deed will 
be closely scanned, as has been ruled by this court, and if 
fraudulent, will be set aside as against the rights of creditors, 
but if made bona fide and to pay a subsisting debt from hus- 
band to wife, the deed will be held good ; and whether fraud- 
ulent or not, is a question for the jury: Code, section 1783. 

3. Under these charges, the jury had no option. They 
were constrained to find the property subject, and the question 
of fraud or no fraud was not submitted to them. We think 
that the true issue, and reverse the judgment and order a new 
trial to determine that issue. 

Judgment reversed. 
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Tuomas Hamprick, plaintiff in error, vs. Toomas 8S, Craw- 
FORD, defendant in error. 


1. That a defendant was not served with process, had no notice of the suit, 
did not appear, nor authorize counsel to appear for him; that he was but a 
surety on the debt, and that the creditor, after judgment, granted the prin- 
cipal indulgence for a consideration and thereby discharged the surety; 
that the creditor failed to notify the administrator of a co-security, accord- 
ing to law, so that the estate was distributed without knowledge by the ad- 
ministrator that this debt was a charge upon the same, whereby the surety 
was injured in his right to contribution; and that the judgment itself was 
finally set aside, are defenses available to the surety, after levy upon his 
property, by affidavit of illegality, and if they are all known to him at the 
time of filing such an affidavit, those of them which, without a good 
legal excuse, he omits to set up therein are gone, and cannot, after the ille- 
gality is overruled, be urged in resistance to the execution, either by a sec- 
ond affidavit of illegality or by bill for injunction in equity. 

2. With a good legal excuse for leaving the omitted defenses out of his first 
affidavit, the surety may present them in a second (setting forth therein his 
excuse.) He cannot be denied a remedy expressly given by statute, by a 
rule of court to the contrary, nor can he be obliged to resort to a court of 
equity to have his excuse adjudicated. 

5. That counsel advised that it was useless or improper to embrace the omit- 
ted grounds of illegality, and advised also that the included ground was 
sufficient in law, is not a good excuse for leaving out the omitted grounds, 
though the counsel was mistaken in his opinion, 

4. Judgment in favor of an administrator, rendered on a contract with him, 
may be collected by him after his dismission; especially if objection be 
urged by no one but the judgment debtor himself. / 

. On the hearing of a motion for injunction at chambers, it is not the right 
of defendant to have a demurrer to the bill for want of equity heard before 
presenting other defenses upon which he means to rely. The judge may 
possess himself of the whole case from both parties, and then mature his 
decision ; in rendering which, he should first dispose of the demurrer. 
The defendant being called on to show cause against the application for in- 
junction, is entitled to show as much cause as he can, but not to cut up the 
proceeding into several trials and judgments. 


Injunction. Tllegality. Attorney. Practice in the Supe- 
rior Court. Before Jude HALL. Henry County. At Cham- 
bers.- June 5th, 1875. 


Crawford filed his bill against Hambrick making in sub- 
stance, the following case: 
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On January 12th, 1856, he became security on a note given 
to defendant, as administrator of Sarah James by James F. 
Johnson, for $1,675 00, in consideration of the purchase of 
certain slaves. James F. Johnson was then solvent. The 
name of J. H. Johnson, the brother of the principal, was also 
signed to said note as security in advance of complainant’s. 
He was then perfectly solvent. On April 9th, 1859, a pay- 
ment of $73 48 was made thereon. ° Hambrick, as adminis- 
trator, brought suit on said note to the fall term of the supe- 
rior court of Clayton county. Complainant was ignorant of the 
fact that the defendant was not then the administrator of Sarah 
James, he having been discharged from such trust on Decem- 
ber 7th, 1857. At the May term, 1860, of Clayton court, 
James F. Johnson, the principal, who was also an attorney at 
law, confessed judgment for the defendants to said suit, 
although he had no authority so to do from complainant. 
Complainant had no knowledge that any such suit had been 
instituted against him, never having been served therein ; but 
he has. been informed since the rendition of said judgment, 
that said Johnson acknowledged service for the defendants. 
This was also without authority from complainant. An ap- 
peal was taken from said judgment, and the case continued 
from term to term until May, 1864, when said Johnson 
again entered a confession. This was also without the au- 
thority of the complainant. In the summer of 1864 defend- 
ant came to the house of complainant and requested him to 
point out property of the principal out of which the amount 
of said judgment could be collected by levy and sale. This 
complainant was about to do, and actually accompanied him 
and the sheriff to Jonesboro for this purpose, but there Ham- 
brick, in consideration of the payment to him of $100 00 by 
Johnson, agreed to indulge him. This was without the 
knowledge or consent of complainant. This indulgence was 
continued until after the close of the late war when nearly all 
the property of the principal had been lost or destroyed. In 
the year 1866, complainant’s co-obligor departed this life and 
L. G. Johnson administered on his estate. Notice to creditors 
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to present their claims was duly given, but defendant failed 
to present his, thereby allowing the estate of said Johnson to 
be paid to debts of inferior dignity, and to be distributed 
among his heirs-at-law. 

The defendant has settled, as administrator, with all the 
heirs-at-law of Sarah James, except one, upon the basis that 
the debt which he is now seeking to collect, was worthless. 
Therefore he is not entitled to collect anything from complain- 
ant. But he has levied upon complainant’s lands, wherefore he 
prays the writ of injunction, ete. 

Complainant subsequently amended his bill by setting forth 
the following facts: At the September term, 1869, of the su- 
perior court of Clayton county, said judgment was vacated on 
the motion of James F. Johnson, on the ground that the con- 
sideration of the same was slaves. Thus matters stood until 
September, 1873, when the defendant caused a levy to be made 
upon the property of complainant. He at once employed 
counsel, who advised him that under the recent decisions 
of the supreme court in the cases of Prescott vs. Bennett et 
al., and- Tison, administrator, vs. McAfee et al., as more - 
than three years had elapsed since said vacating order was 
rendered, said judgment was null and void, and that the 
proper mode of availing himself of this defense was by affi- 
davit of illegality. Complainant fully informed his said 
counsel as to the indulgence which the defendant had given 
to Johnson, as heretofore set forth, but was advised that it 
was unnecessary to make any separate defense of that charac- 
ter to a judgment which had been vacated as to all the de- 
fendants. Relying upon this advice, complainant filed his 
affidavit of illegality, setting up the fact that the judgment 
had been vacated, but said defense has been overruled by the 
supreme court. Complainant fears that under the strict rules 
of pleadings applicable to a second affidavit of illegality, that 
the same would be dismissed if he were now to set up in that 
form the indulgence to Johnson, and the other defenses here- 
inbefore indicated, as a discharge to him, as they were all 
known to him at the time his first affidavit was filed. He 





338 SUPREME COURT OF GEORGIA. 


Hambrick vs. Crawford. 





was misled by a mistake of his counsel as to the law, and the 
latter was misled by decisions of the supreme court; where- 
fore he prays the interposition of a court of equity. 

The defendant demurred to and answered the bill. The 
bill and answer, respectively, were supported by numerous 
affidavits. ‘The answer and affidavits are omitted here as im- 
material. 

When the hearing of the motion for injunction came on 
the defendant insisted that his demurrer should first be dis- 
posed of. This the court refused, but required the defendant 
to submit all of his defense together. To this ruling the de- 
fendant excepted. 

After argment had, the injunction was ordered to issue and 
defendant excepted. 


PeepLes & Howe i; J. M. Hameprick, for plaintiff in 
error. 


Sreer & Stewart; JOHN L. DoyaAt, for defendant. 


BLECKLEY, Judge. 


The notes of decision, as read from the bench, and set out 
above, present very fully the views of the court on the sev- 
eral points embraced in this case. 

The remedy by affidavit of illegality was adequate and 
ample, if the defendant had used it, to the full extent, when 
he had recourse to it. The mistake of his counsel in con- 
fining the affidavit to one ground only, which proved insuffi- 
cient, cannot be recognized as a good excuse for omitting the 
other grounds. If the mistakes of counsel in their profes- 
sional opinions, acted upon in the conduct of litigation, were 
cause for renewing or continuing the litigation after judg- 
ment, there would be no end to anything. In the nature of 
things, the risk of such mistakes must be incurred, and there 
is no relief against their consequences. Nor is the matter, in 
a legal or judicial aspect, the least altered by the fact that the 
given mistake may have been committed in following and re- 
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lying upon unsound judicial decisions made in previous cases 
of like kind. The books are full of unsafe precedents. The 
two decisions accepted by counsel as a guide in this case were 
not concurred in by a full bench, and he had that much to 
warn him of their mutability. But did they prove unsound ? 
or were they varied or departed from? Rather, were they 
not followed and applied in deciding the very case which the 
counsel made under them? See 50th Georgia Reports, 266, 
279, 582; 53d Ibid., 352. 

All the matters set out in the bill as reasons for arresting 
the enforcement of the execution against the complainant’s 
property, would be as available, at law, by affidavit of ille- 
gality, as in equity, by injunction. In so far as they are 
good at all, they are matters of plain legal nght, though 
which of them are good and which not we do not determine. 
If there had been a sufficient excuse for leaving them out of 
the affidavit of illegality which was filed, a second affidavit 
could have been resorted to; for no suitor is compelled to 
appear on the equity side of the court: Code, section 3082 ; 
and when an execution is proceeding illegally by levy upon 
property, the remedy by affidavit of illegality is given in all 
cases: Code, section 3664. The rule of court which declares 
that no second affidavit shall be received, is to be construed 
as limited by these broad provisions of the Code. Generally, 
a second affidavit cannot be received, nor should it be. But 
where the grounds it alleges were not embraced in the first, 
and were left out without any fault, negligence, error or over- 
sight of the party or his counsel, and it so appears on the 

face of the second affidavit, it would be a clear violation of 
the Code to deny this remedy and force the party into equity. 

Judgment reversed. 
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GerorGeE W. KILLeEN ef al., executors, plaintiffs in error, vs. 
ABSALOM MARSHALL, defendant in error. 


1. Where the complainants allege that defendant was indebted to their tes- 
tor, and had committed a fraud upon him by mortgaging lands to which he 
had no title, and had immediately after his death applied for and obtained 
homestead and exemption fraudulently, setting out the acts of fraud, and 
that this was done before they had received letters testamentary and quali- 
fied, and while the estate was unrepresented: 

Ffe/d, that there is equity in the bill. 

2, Even though the will may have been proven pending the application for 
homestead, and whilst the note of testator was in suit by one of the execu- 
tors as bearer, yet when the entire transaction occurred in a few weeks 
after testator’s death, and before the’grant of letters : 

ffeld, that the executors are not estopped by failing to resist the homestead 
pending the probate and qualification as executor, 


Equity. Administrators and executors. Homestead. Fraud. 
Estoppel. Judgments. Before Judge Hity. Houston Su- 
perior Court. November Adjourned Term, 1874. 


Reported in the opinion. 


Warren & GRIceE, by brief, for plaintiffs in error. 


H. M. Hourzciaw, for defendant. 


JACKSON, Judge. 


1, The bill was dismissed, and the judgment of the court 
dismissing it is the error assigned, It alleges that Baskin, 
the testator of complainants, held a note on defendant, Mar- 
shall, for some $1,200 00, secured by mortgage on two lots of 
land, as Baskin thought, but the title was not good in Mar- 
shall, and the note could not be collected out of the mortgaged 
property ; that Baskin died, and before letters testamentary 
were issued to complainants, Marshall had a homestead and 
exemption fraudulently set apart to his property, leaving out 
of his schedule sundry notes and accounts, and afterwards 
realizing upon some of them, and wasting some of the per- 
sonalty, on purpose to defraud creditors, by scattering large 
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quantities of cotton seed over his land exempted; that his 
realty exempted is worth $3,000 00, and the personalty 
$1,500 00, and offering to take each at those figures; that 
five days after Baskin’s death, Marshall applied, and in a 
short time thereafter, before the letters issued and execu- 
tors qualified, the homestead and exemption were set apart to 
him. The bill does not allege when the will was admitted 
to probate, but it is inferable that it was pending these pro- 
ceedings to set apart the homestead. We think the case 
made by this bill entitles complainants to a hearing in equity. 
The case is within the principle ruled in Brown vs. Thornton, 
47 Georgia Reports, 474. The fact, if it were true that the 
will had been proven before the homestead and exemption 
were set apart, would not take this case out of the principle 
ruled there, in our judgment; because, while the executors 
might have done many things after probate, and before their 
qualification, we do not think that the estate should be estop- 
ped by their failure to act in a case of this kind. 

2. Nor do we think the estate should be estopped because 
the note was sued by Killen, one of the executors, as bearer, 
even if that suit was brought by him before the homestead 
was set apart: Oude, section 2438. If we analogize the du- 
ties of executors in such cases to those of administrators un- 
der temporary letters, the estate would hardly be estopped ; 
and as the case made by the bill, which the judgment of 
dismissal admits to be true, is one of gross fraud, sufficient 
in law to annul this entire exemption and homestead, as to 
creditors, Code, section 2005, and as the complainants are 
wholly remediless at law, and the case is one for the interpo- 
sition of equity, we reverse the judgment, and rule that the 
court below set the cause for a hearing. 

Judgment reversed. 
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STEPHEN B. Brrnx ey, plaintiff in error, vs. HuGH Bucu- 
ANAN, judge, defendant in error. 


It is not competent for a judge of the superior court, sitting at chambers, to 
entertain an original motion for new trial, where no prior order has been 
passed on the subject in term time. The dissenting opinion of WARNER, 
Chief Justice, in Sfann vs. Clark, 47 Georgia, 369, approved and applied. 


Mandamus. New trial. Before the Supreme Court. July 
Term, 1875. 


Reported in the opinion. 


P. F. Smirx; McCay & Trippe; B. H. Hitt & Son, 
for petitioner. 


Tuomas W. Latua,, solicitor general, for respondent. 


BLECKLEY, Judge. 


Brinkley was under sentence of death for the offense of 
murder. His case had been before this court on writ of error, 
and the judgment of conviction had been affirmed. The case 
wasended. The record had been fully made up. The courts, 
in the regular course of proceedings, had discharged their 
functions, and it remained only for the executioner to perform 
his. The day of execution was near at hand. The superior 
court in which the conviction took place, and in which was 
the record of the conviction, was not in session, and the next 
term was some months distant. Under these circumstances, 
Brinkley’s counsel made a motion, in his behalf, for a new 
trial on the ground of newly discovered evidence. It was al- 
leged that the evidence had been discovered since the last term 
of the court, and that if time and opportunity were given for 
its introduction, it would establish the prisoner’s insanity at 
and before the commission of the offense. The motion was 
made in vacation before the judge of the circuit, who not only 
refused to grant a rule nisi for a new trial, but also refused to 
sign and certify a bill of exceptions, which was presented to 
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him in order to bring his decision before this court for review. 
Counsel for Brinkley, thereupon, applied to this court, in due 
form, for a mundamus nisi, calling upon the judge to show 
cause why he should not be compelled to sign and certify the 
bill of exceptions. 

Apart from the merits of the motion for new trial, there is 
an insuperable obstacle in the way of the success of this ap- 
plication. In the opinion of this court, as now constituted, 
the judge below had no legal power or authority to entertain 
the motion in vacation, however extraordinary the case, or 
however sufficient the grounds of the motion might be deemed, 
if presented in proper time and made to a competent tribunal, 
This question, we are aware, has been decided differently. In 
the case of Spann vs. Clark, Judge, 47 Georgia, 369, a majority 
of the court held that in extraordinary cases the motion might 
be made before the judge in vacation; but the chief justice 
dissented, and his dissenting opinion is still satisfactory to 
himself, and in its reasoning and conclusions the other mem- 
hers of the court concur. The argument is so nearly exhaust- 
ed by the chief justice in that opinion that we might rest upon 
it alone, and perhaps any attempt which I may make to give 
it support, will add little or nothing to its strength. Never- 
theless, as the question is important and has proved doubtful 
enough to produce a divided bench, what further can be briefly 
and pertinently said upon it ought to be said. 

The inquiry relates to applications for new trials in extra- 
ordinary cases. In ordinary cases it is clear that the appli- 
cation must be made not only in the term, but during the 
term at which the triat was had. The power to originate 
motions in extraordinary cases, and of the judge to hear them, 
in vacation, is supposed to be derived from two sections of 
the Code: sections 3719 and 3721. The former of these 
reads thus: “All applications for a new trial, except in extra- 
ordinary cases, must be made during the term at which the 
trial was had, but may be heard, determined and returned in 
vacation;” and the latter reads thus: “In the case of a mo- 
tion for a new trial made after the adjournment of the court, 
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some good reason must be shown why the motion was not 
made during the term, which shall be judged of by the court. 
In all such cases twenty days’ notice shall be given to the 
opposite party.” Now, an examination of the cases decided 
by this court prior to the Code will show that these provi- 
sions are not new. They were not introduced by the Code, 
but were adopted by it from the reports. In the reports ex- 
tant at the time the Code was compiled, they were taught, 
both by precept and example. Two of the head-notes in 
Graddy vs. Hightower, 1 Kelly, 252, are as follows: “The 
judges may make rules for new trials returnable in vacation, 
in cases where the application has been first made in term, 
and recorded, and where the record shows that such rule is 
made so returnable in vacation.” ‘‘ When the term of the 
court at which the judgment was rendered has passed, and no 
application made and recorded at that term, the record in the 
ause having been finally made up, the court has no power to 
grant a new trial, except in some peculiar and extraordinary 
cases.” In that case the practice as to motions for new trials 
is carefully diseussed by Judge Nispet. He adverts to the 
prretice in the English courts, and shows that there an excep- 
tional rule prevailed in extraordinary cases; which was, not 
for a judge, out of term, to act, but for the court, in term, to 
act on its own-motion. Further on in the opinion a purpose 
appears to adopt the English rule literally, and not to hear a 
motion at the instance of a party at all, nnless made at the 
first term; and this took such distinct shape that it passed 
into one of the head-notes of the case, which, however, it is 
unnecessary to transcribe here. But subsequently, in 23 Geor- 
gia Reports, 493, an extraordinary case presented itself, and 
was ruled thus: “In extraordinary cases, where the ends of 
justice require it, and the cause is still within the control of 
the court, a rule nisi may be moved after the expiration of 
the term at which the trial was had.” Accordingly, a motion 
was entertained, made in term, not in vacation, after the term 
of trial, even after the case had been before this court on writ 
of error. Here, then, was an actual example of an extraor- 
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dinary case which the codifiers had before them. They found 
in the body of the opinion this language, ‘Our courts, how- 
ever, have adopted a rule of practice, which, as far as I know, 
prevails as a general rule, that when a party is dissatisfied 
with a final verdict in a cause, he must move a rule nisi at the 
term of the court at which the trial was had, calling on the 
opposite party to show cause at the next succeeding term of 
the court why a new trial should not be granted. This is the 
general rule. But cases may arise, and have arisen, in which 
it would be proper and just for the court to grant the rule 
though the term had expired at which the trial was had. 
This court has recognized the power of the court to grant a 
new trial after the expiration of the term at which the cause 
was tried, in peculiar and extraordinary cases:” 23 Georgia 
Reports, 498. 

From the language which I have quoted from this case and 
the prior one of Graddy vs. Hightower, it was not difficult for 
the codifiers to make up the whole of the two sections of the 
Code which relate to this subject, except the last sentence, 
touching notice. For that sentence they had a prior statute 
and three decisions explainingit: See 1 Kelly, 252; 21 Geor- 
gia Reports 214; 30 Ibid., 677. These three decisions show, 
conclusively, that the notice contemplated was not to be of the 
original application, but of the final hearing. It was to pre- 
cede the rule absolute, not necessarily to precede the rule nisi. 

Let it be borne in mind that the precise point to be settled 
is, not whether an extraordinary motion can be made after the 
court has adjourned at which the application in an ordinary 
case must be made, but solely whether it can be entertained 
by the judge in vacation. The inquiry relates, not to time, 
but to tribunal. Is the judge, sitting at chambers, without 
any previous order taken in term, clothed, pro hae vice, with 
the powers of the superior court? The codifiers had before 
them an early decision (1 Kelly, 300,) declaring that “a court 
cannot originate a case or a motion in vacation and "give judg- 
ment thereon, unless the authority is expressly conferred by 


law. But when a motion originates during a regular term 
VOL. LV. 23. 
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and contains a provision for the further action of the court 
upon it, and for the rendering of its judgment in vacation to 
be entered upon the minutes of the court as of such term, 
such judgment so rendered in vacation is legal, and should be 
entered by the clerk accordingly.” The substance of this de- 
cision is condensed and reproduced in the Code as follows, 
“Said judges cannot exercise any power out of term time ex- 
cept the authority is expressly granted; but they may, by or- 
der granted in term, render a judgment in vacation”: Code, 
section 249. Are the judges expressly empowered to entertain 
an original motion for a new trial in vacation? This is the 
last and final form of the question. The truth is, that neither 
one of the sections of the Code relied upon for the power, 
states whether, in extraordinary cases, the application may be 
made out of term time or not. Taken separately or together, 
they go no further than the decisions went which I have cited 
from—1 Kelly and 23 Georgia Reports. The real struggle 
is, to deduce the judge’s power from them by implication. If 
it were otherwise, it would most probably be seen to be other- 
wise by all readers alike. To ascertain an express grant of 
power requires little more than correct definition. If the 
necessary words were before us, we should probably have no 
controversy but what could be settled by an appeal to the dic- 
tionary. But we differ for the simple reason that we enter 
the region of inference. We become logicians when we ought 
to be philologists ; we reason when we ought to define. 

Let us bring the precise terms of the two sections of the 
Code under closer scrutiny. Section 3719, provides alone for 
cases Other than extraordinary ; extraordinary cases are ex- 
pressly excluded from its provisions. The words are “All 
applications for a new trial, except in extraordinary case, must 
be made during the term at which the trial was had, but may 
be heard, determined and returned in vacation.” The only 
thing expressed in this section concerning extraordinary cases, 
is what is contained in the exception, and that simply puts 
such cases beyond the purview of the section altogether. The 
only other possible construction is, that, as to extraordinary 
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cases, there is a negative pregnant implied in the words “must 
be made during the term at which the trial was had ;” but if 
so, the affirmative with which the negative is pregnant is, not 
that extraordinary applications may be made in vacation, but 
at some term other than the one at which the trial was had. 

To draw any other affirmative in respect to extraordinary ap- 
plications from this section, would be, it seems to me, to do as 
we will and not as we ould would be to follow the law of 
force instead of the law of duty. If it be supposed that the 
concluding words of the section, namely: “may be heard, de- 
termined and returned in vacation,” apply to extraordinary 
motions, as well as to ordinary, it may be conceded, without 
impairing the force of the argument; for if these words ap- 
apply to both classes of motions, it is to both alike, that is, not 
to original motions made in vacation, but to motions made in 
term, and afterwards “heard, determined and returned in va- 
cation.” 

But the true view of section 3719 is that it deals with ordi- 
dinary motions only, leaving the others to be treated of in 
section 3721, which reads as follows: “In the case of a mo- 
tion for a new trial, made after the adjournment of the court, 
some good reason must be shown why the motion was not 
made during the term, which shall be judged of by the court. 
In all such cases, twenty days’ notice shall be given to the 
opposite party.” It is plain that nothing is here expressed 
about entertaining the application out of term time. The 
judge is not mentioned ; vacation is not mentioned. On the 
contrary, the court is mentioned; the reason relied upon to 
excuse delay is to be judged of by the court ; and, if infer- 
ence is to be indulged at all, the more natural and proper in- 
ference would seem to be that the application is to be made 
to the court proper. We are forewarned by section 249 that 
the judge cannot exercise any power out of term time unless 
the authority is expressly granted. Here is no express grant, 
but on the contrary, an implied grant which looks away from 
the judge to the court. The judge (except as to equity juris- 
diction, that court being always open: Code, section 4222;) 
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constitutes the court, out of term, only when some previous 
order has been taken in term to be perfected or completed in 
vacation: 1 Kelly, 300; Code, section 249. With this re- 
striction, section 3721 may be construed and administered in 
full harmony with the old law, and with all other provisions 
of the Code. By simply remembering that the general rule 
is, that motions for new trial are to be made at the term of 
trial, and that section 3719 covers all excepted cases, we shall 
be at little loss to discover what is meant by the words “after 
the adjournment of the court,” or the words “during the 
term.” The general rule requires that motions shall be made 
before the court adjourns and during the very term at which 
the trial was had; the exception is, that in extraordinary 
cases motions may be made after the adjournment of that 
court, where good reason is shown for not moving during 
that term. If it had been meant to change the prior law, 
and allow applications for new trial to be made in vacation, it 
would, I think, have been done in plain terms. It is scarcely 
to be eredited that the codifiers forgot their own rule and 
omitted to declare in express words, so important a power as 
that of sitting down at any moment and opening a solemn 
record of the court, made up by final judgment, and constitu- 
ting the most sacred repository of human rights. 
Application denied. 


WituiaM A. Rawson, plaintiff in error, vs. Z. S. Corry, 
trustee, defendant in error. 


1. When defendant in f. fz, went into possession of land after the date of 
the judgment under bond for titles, and paid part of the purchase money, 
and then sold the land to claimant, who took title by deed from the vendor 
to defendant, with the assent and by direction of the defendant, the land 
is subject to the execution. 

2. The entire estate should be sold and the vendor be paid the balance of the 
purchase money out of the fund raised from the sale, and the plaintiff in 
fi. fa. be then paid the amount of his execution, and the remainder, if 
any, be paid to the claimant. 
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3. The jury may so mould their verdict that the rights of all parties shall be 
protected, and the fund divided according to their respective rights, 


Levy and sale. Executions. Bond for titles. Verdict. 
Before Judge JAMES JOHNSON. Stewart Superior Court. 
April Term, 1875. 


Reported in the opinion. 


JouN T. CLARKE, by Jackson & CLARKE, for plaintiff 
in error. 


No appearance for defendant. 


JACKSON, Judge. 


In June, 1862, Rawson obtained judgment against the 
Pressleys, which was kept alive until levied upon the land in 
dispute. One Ward rented the land levied on in 1860 to 
Pressley, and in the summer of the same year sold it to him, 
giving him a bond for titles thereto, for the contract price of 
$1,600 00. Pressley thenceforward controlled it as his own, 
and paid $1,100 00 of the purchase money, and remained 
thus in possession till 1870. He then sold to Coffin, the claim- 
ant, and Ward made a deed to Coffin, with the assent and 
direction of Pressley, on condition that Coffin would pay him, 
Ward, $150 00, $100 00 of which was paid, and $50 00 is 
still owing to Ward of the purchase money. When the land 
was levied on by the judgment and fi. fa. of Rawson, Cof- 
fin claimed it; the case was tried, and the court charged that 
the land was not subject on the foregoing facts which were 
admitted. The jury so found, and the question is, was the 
land subject ? 

We think the court erred. The land was subject, and 
when sold the fund was liable to Ward, first for the balance 
of the unpaid purchase money; to Rawson next for payment 
of his fi. fa., and if any part of the fund remained, then the 
balance to the claimant. The Code and this court settle the 
principle beyond controversy, and it was in the power of the 
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jury, under the direction of the court, to mould the verdict, 
and the court to have rendered judgment accordingly: Code, 
section 3586; 25 Georgia Reports, 42; 38 Ibid., 191; 49 
Ibid., 60; Code, section 3562. 


Judgment reversed. 


SamueEL KavurMan et al., plaintiffs in error, vs. M. Ferst & 
Company et al., defendants in error. 


1. Proceedings contemplated by the Code, sections 3211 to 3216, relate to 
the granting or refusing of injunctions, receiverships, and other extraordin- 
ary remedies in equity, and not to dissolving injunctions, vacating receiver- 
ships, or setting aside orders on subsequent motions. 

. Consequently, a writ of error on the denial of a motion to dissolve injunc- 
tion, etc., cannot be heard in the supreme court in the speedy manner pro- 
vided by sections 3213 and 3214. 

. Such a writ of error being brought on a motion to dissolve injunction, va- 
cate receivership and dismiss the bill, will not be dismissed because made 
returnable to the term of the supreme court in progress when the decision 
below was made; but, at the option of plaintiff in error, will be allowed to 
be entered for the next term, 


Practice in the Supreme Court. Injunction. Receivers. 
Before the Supreme Court. July Term, 1875. 


Reported in the opinion. 


West & CunninGuam; A. T. AKERMAN, for plaintiffs in 
error. 


J. R. Suassy; Jackson, Lawton & BASINGER; GEORGE 
A. Mercer; Howe.ti & DENMARK ; HARTRIDGE & CHIs- 
otm; W. U. GARRARD, for defendants. 


BLECKLEY, Judge. 


On a bill filed in October, 1874, an injunction was granted 
and a receiver appointed. The complainants in the bill were 
the defendants in error, and they sued as creditors of the plain- 
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tiffs in error, who were non-residents of the state. One of 
the defendants in the bill was an agent of the plaintiffs in 
error, and was a resident, and carried on, in the city of Sa- 
vannah, a banking business for his principals. A leading ob- 
ject of the bill was to hold the assets which were under the 
control of this agent, within the jurisdiction, to answer the 
demands of creditors. To that end the receiver was appointed 
to take charge of these assets; and the agent was enjoined 
from handing them over to his principals. The injunction 
likewise affected other defendants in the bill, who, as creditors 
of the plaintiffs in error, had commenced suits by attachment 
to collect their claims out of the assets. These creditors were 
restrained from further prosecuting their suits. The biil was 
defective in not praying for subpoena against the plaintiffs in 
error. They were thus not regularly made parties to it and 
were not such, at the time the injunction was granted and the 
receiver appointed. Afterwards, in March, 1875, this defect 
was cured by amendment. Not being otherwise served, they 
voluntarily appeared by counsel, in October, 1875, and ac- 
knowledged service. They immediately gave notice to the 
counsel of complainants of their intention to move to dissolve 
the injunction, vacate the receivership and dismiss the bill. 
In the following month they moved accordingly, and the mo- 
tion being overruled by the court, their counsel sued out a 
writ of error, returnable to the present term of the supreme 
court. The defendants in error now move to dismiss the writ 
of error, on the ground that the decision complained of was 
made during the sitting of this court, after the commencement 
of the present term, and not being a decision upon an appli- 
cation for injunction or for the appointment of a receiver, or 
other extraordinary remedy in equity, the same is not subject 
to the expeditious review provided for by sections 3212, 3214, 

of the Code. 

1, 2. The general rule is that bills of exceptions are to be 
filed here twenty days before the term at which they are to be 
heard: Code, section 4265. The present case, in so far as it 
relates to the motion to dismiss the bill in the court*below, is 
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clearly within the rule. An exception to the general rule ex- 
ists, however, by the act of 1870, Code, supra, as to certain 
decisions in regard to injunctions, receivers, and other extra- 
ordinary remedies in equity. But an examination of the Code 
from section 3211 to 3216, inclusive, will show that no de- 
cisions, even on these subjects, are embraced, unless they are 
made upon applications for injunction, receiver, or other ex- 
traordinary remedy. When application has been made and 
granted, or made and refused, the exception holds, and the 
decision granting or refusing may be reviewed in the short 
way. But after the application is granted, a subsequent mo- 
tion made to dissolve, or vacate, or set aside, is not provided 
for unless by the general rule. Shortly before the act of 1870 
it was held by this court that interlocutory rulings on injunc- 
tions, not being final judgments within the meaning of section 
4250 of the Code, could not be brought here at all by a separate 
writ of error whilst the main cause was pending below: 40 
Georgia Reports, 309; 41 Ibid., 411, 421, 544. The act of 
1870 met these decisions by putting an end to all ex parte in- 
junctions and providing for temporary restraining orders in 
urgent cases until a hearing could be had after notice to the 
defendant. The hearing provided for was to take place in 
conformity to the rules of law already existing for granting 
and dissolving injunctions; that is, what had previously been 
two proceedings now became one, and whatever showing the 
defendant might formerly have made by answer, affidavits, 
etc., on a motion to dissolve, was now to be made in resistance 
to the granting of the injunction. The complainant was to 
come in with all that he could urge in favor of the applica- 
tion, and the defendant with all that he could oppose to it, 
and thus a full and complete hearing was to be had. Either 
party was allowed to take up the decision for review in the 
manner pointed out by section of the Code 3213, to be heard 
as directed by that and the succeeding section. But we look 
in vain through the act of 1870 for any separate proceeding 
to dissolve an injunction, or any right to a writ of error there- 
on under that act. It is said by counsel that several cases have 
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been before this court since the passage of the act which must 
have come up under it, and that the original records, on ex- 
amination, show that they did come up under it. We are re- 
ferred to 51 Geotgia Reports, 633; 52 Ibid., 456; and 53 
Ibid., 206. In none of these cases does it appear that the 
question now before us was raised. It not unfrequently hap- 
pens that both counsel and court take matters for granted, 
and pass them in silence when any serious agitation of them 
would bring out important legal results. A precedent which 
has no characteristic but that of being a physical fact, is of 
very little consequence. Two cases seem to bear directly 
on the point we are considering. The first is Armstrong 
vs. Lewis, 48 Georgia Reports, 127. Therea writ of error was 
dismissed, founded on the refusal of a motion to dissolve. It 
is true that the prior ruling of the judge in respect to grant- 
ing the injunction had been to this court previously, but what 
weight that fact had in the determination is not indicated by 
the report. We adopt and follow the case irrespective of that 
particular element in it. The other case is that of Ballin & 
Company vs. Ferst & Company, 53d Georgia Reports, 551. 
Holding, as we do, that the act of 1870 is confined to 
granting or refusing injunction, receivership, or other extra- 
ordinary remedy, and does not extend to dissolving, vacating 
or setting aside what has been already granted, we cannot en- 
tertain this writ of error at the present term because the plain- 
tiffs in error moved as speedily as possible after they were 
made parties, and after they acknowledged service. Being 
out of the jurisdiction themselves, it was competent for the 
court to act upon their property within the jurisdiction, and 
upon their agent here, without their, presence, and the court 
has so done. The question as to whether they were necessary 
parties to enable the court to act as it did act, must be re- 
garded as decided, so far as it was requisite to deal with that 
question in granting the injunction and appointing the re- 
ceiver. Doubtless, the decision made is not conclusive upon 
the plaintiffs in error; but it is not subject to be reviewed at 
their instance in any summary or indirect manner: 53d 





354 SUPREME QOURT OF GEORGIA. 


Bradley vs. Briggs. 





Georgia Reports, supra. They are vitally interested in what 
has been done, but it is to be remembered that they are not 
enjoined, and the persons who are under injunction have had 
their day in court. And as to the receivership, if they were 
not within the jurisdiction to be notified when the proceeding 
took place which the statute subjects to a moie speedy review 
than ordinary cases, it was their misfortune. Their property 
was here, and notice was given to their agent, which was all 
that could be required under the circumstances. The receiv- 
er holds for all parties concerned, and it is to be presumed 
that the rights of all will be duly protected. 

3. Although we adjudge that the writ of error was im- 
properly brought to the present term, we will not dismiss it 
for that reason. In 6th Georgia Reports, 113, there is a pre- 
eedent for allowing if to be entered for hearing at the next 
term. If counsel for plaintiff in error wish it to take that 
direction, it may do so. As the motion below was to dismiss 
the bill as well as to dissolve the injunction and vacate the 


receivership, there can be no doubt that there is matter in the 
bill of exceptions which comes properly up for review, and 
will be in order for hearing at the next term. 


Emma Brab ey, plaintiff in error, vs. GEorGE W. Briacas, 
administrator, defendant in error. 
/ 

1. A judgment in the court of ordinary on an issue as to the grant of admin- 
istration on an estate, that the letters do issue to one Johnson, does not estop 
a woman claiming to be the widow of the deceased from the assertion of 
her right to the estate by bill in equity, though she was a party to the suit in 
the ordinary’s court and the question there was as to her marriage to de- 
ceased, and though Johnson was contesting with her at the instance of the 
heirs-at-law of deceased, 

2. Had the grant of administration been given to her by the ordinary, the 
heirs would not have been estopped, and the plea of former recovery to be 
good must show a case where both parties are bound. 

3. This identical case between the same parties was ruled by this court in 49 
Georgia Reports, 412, and the record then was substantially the same as now. 
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Judgments. Estoppel. Administrators and executors. Be- 
fore Judge JAMES JOHNSON. Museogee Superior Court. Oc- 
tober Term, 1874. , 








This is the second time this case has been before this court. 
See Bradley vs. Johnson, administrator, 49 Georgia Reports, 
412. 

Reported in the opinion. 








H. L. Bexnine; G. E, Tuomas, for plaintiff in error. 


Peasopy & BRANNON, for defendant. 






JACKSON, Judge. 










Mrs. Bradley brouglit her bill in equity against the admin- 
istrator of her husband’s estate, alleging that she is his widow 
and sole heir, and praying a decree for his property. The de- 
fendant set up in his answer that he had applied for letters of 
administration on Bradley’s estate, and Mrs. Bradley had con- 
tested his right by eaveat because she was the widow of deceased 
and the question of the marriage was decided against her. The 
court held that she was estopped, and the jury, under his 
charge, found against her. 

1, 3. This case was here on this question and adjudicated 
by this court in 49 Georgia Reports, 412, and it is no longer 
open. The principle then ruled decides it now. The facts in 
the record do not affect the principle. The plaintiff in error 
is not estopped by the judgment before the ordinary. It is 
immaterial for what reason the ordinary granted Johnson the 
administration, he was not bound to pass upon the question of 
the marriage. ‘ A judgment is not conclusive of any matter 
that had not of necessity to be determined before the judgment 
could have been given:” Hunter vs. Davis, 19 Georgia Re- 
ports, 413; 17 Vermont, 419; 3 Wend., 17. 

2. The heirs-at-law of deceased, if she be not the widow, 
would not be estopped because they had got Johnson to apply 
for administration, had it been granted to her; they are the 
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parties in interest against her in this bill, and it would be 
both illegal and unjust to estop her now because that case went 
against her. But it is useless to argue the point. It is res 
adjudicata in this court. There certainly has been a binding 
judgment here, and we must again reverse the judgment below. 
The evidence is by no means conclusive that the plaintiff in 
error is not the widow and was not the lawful wife of de- 
ceased. The record discloses evidence going strongly to show 
that she was. She is entitled to be heard fully upon it. She 
has not been heard, because the court ruled that the judgment 
by the ordinary estopped her, and the jury were bound to find 
against her no matter what they thought of the merits. Let 
her have a full and fair hearing. 
Judgment reversed. 


Joun R. IneRaM, plaintiff in error, vs. GREEN H. JorDAN, 
defendant in error. 


1. That the plaintiff, by his son, the two being joint owners of the note sued 
upon, caused a contagious disease to be communicated to the defendant’s 
horses, from horses belonging jointly to the father and son, so that one of 
the defendant’s horses died and two others were injured, does not entitle 
the defendant to set off his damages against the plaintiff’s demand on the 
note in suit, 

. But if the plaintiff, by express contract, undertook to answer for such dam- 
ages, they may, although unliquidated, be set-off, the Code, section 3261, 
declaring that the defendant may set up as a defense all claims against the 
plaintiff of a similar nature with the plaintiff’s demand; the meaning of 
which is that ¢ov¢s may be set against ¢or¢s and contracts against contracts. 

. It is no defense to an action on a promissory note, that the plaintiff has 
made false and fraudulent representations to the defendant, touching a mat- 
ter wholly disconnected with the note, whereby the defendant was dam- 
aged. 

. When a note which is the property of two, jointly, is payable to one only, 
or bearer, and is in suit in the name of the payee, neither a 077 nor a con- 
tract by the other joint owner alone, is a subject matter of set-off to the 
action, without some special equitable circumstance; and the mere fact 
that the plaintiff in the action is a citizen of another state, is not sucha 
circumstance. 
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Set-off. Damages. Torts. Promissory notes. Before 
Judge JAMES JOHNSON. Taylor Superior Court. April 
Term, 1875. 


Reported in the opinion. 


E. H. Worritt; PEaABopy & BRANNON, for plaintiff in 
error. 


W.S. WauLiace; BLANDFoRD & GARRARD, for defend- 
ant. 


BLECKLEY, Judge. 


The action was upon a promissory note, given by the de- 
fendant and payable to the plaintiff or bearer. Besides other 
pleas, the defendant filed three pleas, called in the record the 
3d, 4th and 5th, which were demurred to. The demurrer 
was overruled, and all the pleas were left to stand. The three 
pleas drawn in question by the demurrer, all had relation to 
the same subject matter, which was this: The defendant was 
damaged by putting into his stables diseased horses belonging 
jointly, to the plaintiff and his son, the disease being conta- 
gious, and being communicated to the defendant’s horses, in 
consequence of which one of the them died and two others 
were injured. The defendant’s consent to the stabling was 
given without knowing of the disease. The third plea pre- 
sented the damages by way of set-off, and alleged that the 
plaintiff, through his son (a joint owner both of the horses 
and the notes sued on) procured permission to put the diseased 
horses in defendant’s stables by falsely representing that they 
did not have the disease which they did have. The fourth 
plea presented the damages, also, by way of set-off, and averred 
a contract between plaintiff and defendant by which the for- 
mer undertook and agreed, if the latter would allow the use 
of the stables, to pay all the damages that might result from the 
communication of disease to the defendant’s horses. The fifth 
plea presented the damages, generally, by way of bar, and al- 
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leged that the plaintiff falsely and fraudulently represented 
the horses to be free from contagious diseases, ete. 

1. The third plea, if it amounts toanything, alleges a tort, 
and, therefore, does not present matter of legal set-off to the 
plaintiff’s action, which is founded on contract. 

2. The fourth plea is in contract, and is within the Code, 
which allows the defendant to defend upon a claim of the 
same nature with the plaintiff’s demand. Under this broad 
rule unliquidated damages may be the subject matter of set- 
off. 

3. The fifth plea is also in fort, and the demurrer to it, as 
well as to the third plea, should have been sustained. 

4. The jury found a verdict in favor of the defendant 
against the plaintiff for $325 00. This, we think, was un- 
warranted by the evidence. The damages proven did not 
amount to that much in excess of the plaintiff’s demand, which 
stood wholly unimpeached. The evidence fails, moreover, to 
connect the plaintiff in any legal way with the damages sus- 
tained by the defendant. It is not shown that the son of 
the plaintiff, who alone acted in the transaction, was anything 
more than a joint owner of the diseased horses. It does not 
appear that he was in charge of the horses as a copartner of 
his father, or that he acted as his father’s agent. There are 
glimpses of a partnership, but no sufficient evidence applying 
to the time of the damage and the transaction out of which it 
sprang. If, as partner or as agent, he had authority to make 
the contract alleged in the fourth plea, and did make it, the 
set-off might be made available. And if he has a real inter- 
est. inthe note sued upon in his father’s name, and made the 
alleged contract without authority from his father, his interest 
in the note might be reached, no doubt, by proper equitable 
averments in the plea, if the facts warrant them. So, if the 
whole injury which the defendant has sustained rests in tort, 
so much of the note as belongs to whoever is responsible for 
the tort might be defended by calling into action the equita- 
ble powers of the court, through proper amendments to the 
pleas and the production of corresponding evidence. But the 
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mere fact that the plaintiff is a citizen of another state is in- 
sufficient. He may reside here in a way to be sued or have 
property here accessible to legal process; or the son, who is 
more obviously liable as being the immediate actor, may be 
here and in a situation to respond to all the defendant’s dam- 
ages. 

Let the third and fifth pleas be stricken, and a new trial 
be granted. 


SamvuEL Hatcuer e¢ al., plaintiffs in error, vs. JuLtus A. 
CaDE, defendant in error. 


1. The legatees under a will may divide an estate among themselves, though 
the will direct that commissioners appointed by the ordinary shall divide 
it. If all the legatees be of age, the division so made binds all; if some 
be minors and they ratify on coming of age, then all are bound, and the 
title of each to the severalty so divided and set apart is perfect, 

. A ccreditor of one of such legatees must go upon the portion or share al- 
lotted to his debtor; he cannot subject to his debt any portion of the shares 
of either of the others, 


Distribution. Administrators and executors. Wills. Debt- 
or and creditor. Before Judge JAMES JoHNSON. Marion 
Superior Court. April Term, 1875. 


Reported in the opinion. 


E. H. Worrttx; B. B. Hiyton & Sov, for plaintiffs in 


error, 


Preapopy & BRANNON; MILuLerR & Butr; BLANDFORD 
& GARRARD, for defendant. 


JACKSON, Judge. 


Samuel Hatcher died, leaving a widow and children, and 
made a will providing for the disposition of his property. 
The substance of the will was that the property should be 
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kept together for maintenance and education until his widow 
or one of the children should marry, or a child become of age, 
and then that child, or the widow, if she married, should 
have her share, and to that end that commissioners should be 
appointed by the ordinary to divide the estate among them. 
The widow and children, without waiting for the commis- 
sioners to do so, divided the estate among themselves. All 
were of age except two, and these two acquiesced on coming 
of age. Two of the children were of age, and one had mar-. 
ried when the division was made. Cade, the defendant in 
error, obtained a judgment, long after this division, against the 
widow, and levied it upon the lands set apart by the division 
to Samuel Hatcher and Patonia Hatcher, who claimed it un- 
der a deed made to them in pursuance of the division, and 
before the judgment. The court held and charged the jury 
that one undivided sixth of these lands was subject to the 
execution, there being the widow and five ehildren left lega- 
tees under the will. 

1, 2. Wethink the court erred. The division by the lega- 
tees bound each of them who was of age, and when the 
minors, the claimants here, assented and ratified on coming 
of age, they, too, were bound, and each legatee took a several 
interest as it was allotted to each legatee. Cade was not a 
creditor of the estate, but of Mrs. Hatcher, and could go only 
on her separate share after the division. Notwithstanding 
that the law, or the will, which is the law here, provides a 
certain way in which an estate may be divided, if the parties 
in interest, all being of age, divide, it is legal; and if some 
be not of age, but when of age assent, it also legalizes the di- 
vision. This principle has been settled by this court by fre- 
quent rulings: Turk vs, Turk, 3 Kelly, 422; Josey vs. Au- 
dulph, 13 Georgia, 484; Finch vs. Finch, 14 Ibid., 367. 

We hold, therefore, that the court erred in ruling that one- 
sixth of the property levied on was subject to the fi. fa. in 
favor of Cade against Mrs, Hatcher, and reverse the judgment 
on that ground, 

Judgment reversed, 
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Frances Murpay, plaintiff in error, vs. TrmotHy R. 
VAUGHAN, administrator, defendant in error. 


1. The widow’s claim for year’s support will take precedence of any lien 
with which her deceased husband incumbered his title, but cannot go back 
and throw off liens which adhered to the title when he acquired it. 

. Parties at interest may, by consent, even where one of them has a legal 
advantage and might urge the principle of estoppel, treat the proceeds of 
property sold by an administrator as standing in the place of the property. 
The agreement of counsel in the present case qualifies the right of each 
party to the proceeds, just as it was qualified by law in respect to the prop- 
erty itself. 

JACKSON, Judge, dissenting. 

. A mortgage in Georgia is only a security for a debt; it passes no title to the 
mortgagee: Code, section 1954; Davis et al. vs. Anderson et al., 1 Kelly, 
176. 

. The purchaser from the mortgagor, therefore, acquires title to the property 
subject to the lien that the mortgagee has thereon; but such lien consti- 
tutes no title, it is only security for a debt. 

. If the mortgagor die, the title to the mortgaged property is in his estate ; 
and that property so mortgaged is subject to distribution by his administra- 
tor, and all expenses of administration should be paid before the debt se- 
cured by the lien of the mortgage. 

. Among these expenses of administration the statute distinctly names twelve 
months’ support of the widow and orphans of the deceased, as if to rank it 
higher than any debt and put its payment beyond peradventure, if the de- 
ceased died possessed of any property at all: Zlfe vs. Macon Building and 
Loan Association, 26th Georgia Reports, 197; Cole us. Elfe, 23d Lbid., 
235: 

5. The only property of which deceased, in the case at bar, died possessed, is 
personalty; certain furniture which he purchased from a mortgagor; that 
furniture, or its proceeds, is not enough to pay the debt due the mortgagee 
and the year’s support. It was in his possession when he died. The title 
was in him, subject to the mortgage debt. It was administered as his prop- 
erty and sold as such, and the proceeds should first be applied to the ex- 
penses of administration, in which the statute includes the year’s support 
for the widow and orphans: See Code, sections 2571, 2533; Rust, Fohn- 
son & Company vs. Billingslea, ggth Georgia Reports, 306. 

. It can make no difference in principle that the property was once partner- 
ship property, and deceased a member of the firm; the question is, did he 
buy, whose was the title at his death? Did it pass out of the partners into 
him, and was he possessed of it as his own at his death, subject only to the 
mortgage debt ? 

. Where the mortgagee himself administers on the estate of deceased, re- 
turns the property in the inventory under oath, sells it as the property of 
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the estate, and thus solemnly swears repeatedly, and puts the oaths on re- 
cord in the court of ordinary that the property and proceeds do belong to 
the estate of deceased, he is estopped by every principle of sound law and 
right reason from denying the title of his intestate: Code, sections 2516, 
2517, 2522, 2523, 2525; Benjamin vs. Gill, 45th Georgia Reports, rio. 

. The agreement of counsel to submit to the court the question of title under 
the facts agreed upon, does not waive the right of the widow to apply the 
doctrine of estoppel to the administrator, nor does it waive her right to that 
which the law gives her under the facts, her twelve months’ support for her 
and her children; much less does such agreement waive the right of the 
infant children to their twelve months’ support. 

. Therefore, I think this widow and her children should have their year’s 
support out of the proceeds of this property, and that the judgment of the 
court below should be reversed. : 


Administrators and executors. Year’s support. Lien. Es- 
toppel. Waiver. Before Judge Gizson. Richmond Supe- 
rior Court. October Adjourned Term, 1874. 


Reported in the opinions. 


JOSEPH GANAHL, for plaintiff in error. 


Frank H. MILter, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an appeal from 
the court of ordinary as to the allowance of twelve months’ 
support to the widow and two children of Daniel G. Murphy, 
deceased, under the provisions of the statute of this state pro- 
viding therefor, on the following agreed statement of facts: 

“On the 14th of December, 1871, W. C. Hewitt sold his 
interest in the Globe Hotel to Jackson & Julian, and took a 
mortgage on the furniture, etc.; that it was assigned to T. R. 
Vaughan January Ist, 1873, with the last note of Jackson & 
Julian, due January Ist, 1873, for $4,280 00; that early in 
1872, Julian sold out his interest to Jackson, subject to this 
mortgage; that on the 23d of December, 1872, Murphy pur- 
chased from Jackson one-half interest in said furniture, sub- 
ject to said mortgage, and entered into copartnership with 
Jackson, under the style of Jackson & Murphy; that on the 





ATLANTA, JULY TERM, 1875. 363 
Murphy vs. Vaughan. 


day of this assignment of said mortgage to Vaughan, Jack- 
son & Murphy executed another mortgage to Vaughan to 
secure this note, and to cover all the furniture then in the 
hotel, and agreed to pay counsel fees of ten per cent. and ex- 
penses of foreclosure if not paid February 3d, 1873, to which 
period Vaughan extended the time of payment. These mort- 
gages were foreclosed February 5th, 1873, and levied August 
the 10th, 1873; the firm of Jackson & Murphy was dissolv- 
ed February 21st, 1873, by Murphy purchasing Jackson’s 
interest, subject to this mortgage, and the business carried on 
alone by Murphy until his death, in the spring of 1874, he 
making payments on the mortgages from time to time, but 
never having paid off the same; the furniture was sold by 
T. R. Vaughan, who qualified as Murphy’s administrator, 
pursuant to an order of the court of ordinary, he having taken 
out letters as creditor, on the 6th day of July, 1874. Furni- 
ture to the amount of $419 50 has been claimed by Frances 
Murphy, and the same turned over to her; she has also re- 
ceived $107 00 on account of her year’s support. Beyond 
this furniture so mortgaged (except that in the hands of Mrs. 
Murphy) the said Murphy was possessed of no estate at the 
time of his death. The proceeds of the sale of this mortgaged 
furniture is $2,045 00, a sum not sufficient to satisfy the mort- 
gages. This mortgaged furniture was duly inventoried and 
appraised and returned by Vaughan, the administrator and 
objector, as the property of Murphy, to the court of ordinary, 
was sold as the property of Murphy’s estate, and the proceeds 
are now in the hands of Vaughan, as administrator of Mur- 
phy. The objector maintains that the estate of Murphy 
comprises only the equity of redemption of the mortgage; 
that is, the value of the furniture less the amount of the mort- 
gage; the applicant maintains that the estate of Murphy com- 
prises the whole value of the furniture.” On this agreed 
statement of facts the court decided in favor of the objector; 
whereupon the applicant excepted. 

1. The question presented on the special statement of facts 
contained in the record, is whether the widow of Murphy, 
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who purchased the property encumbered with a mortgage lien 
for the purchase money due therefor, at the time he purchased 
it, is entitled to a year’s support out of the full value of the 
property as a part of her deceased husband’s estate, or whether 
she is only entitled to the value of the property so purchased 
by her husband after discharging the mortgage lien which was 
on the property at the time of his purchase of it. The first 
mortgage on the property was not a lien created by Murphy 
himself, but was a lien on the property for the unpaid pur- 
chase money due therefor which was in existence at the time 
he purchased it, and the fair legal presumption is, that he 
paid that much less for it. The extent of Murphy’s interest 
in the property, as the owner thereof, at the time of his death, 
was the value thereof after discharging the mortgage lien that 
was upon it at the time he purehased it, and his widow is not 
entitled to any greater interest in the property of her deceased 
husband for her twelve months’ support than he had in it at 
the time of his death. If one purchases property free from 
encumbrances, and afterwards mortgages it, or judgments are 
obtained against him, and he dies, his widow will be entitled 
to her twelve months’ support out of that property notwith- 
standing such morgage or judgment lien, because the statute 
declares that the provision for the support of the family shall 
be preferred before all other debts: Code, section 2571. But 
that is not the case now before us so far as the first mortgage 
mentioned in the agreement is concerned. ‘That was not a lien 
created on the property by Murphy as the owner of it, but 
was a lien on the property when he purchased it, and therefore 
he beeame the owner of it subject to that lien, and his widow 
canvot claim any greater interest in that property than her de- 
ceased husband had in it at the time of his death. 

2. If the widow had brought her action against the admin- 
istrator in this case for the recovery of her twelve months’ 
support out of the money in his hands arising from the sale 
of her deceased husband’s property, we will not say that the 
administrator would not have been estopped from ¢Ceny- 
ing that he had the money in his hands in that capacity, She 
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has not done so, but has agreed to submit her claim for her 
twelve months’ support out of certain described property, 
to the decision of the court on the special statement of facts 
contained in the agreement in the record, and upon that spe- 
cial statement of facts the court decided against her, and in 
our judgment, that decision should be affirmed, inasmuch as 
it is in accordance with the principle recognized and decided 
by this court in Boon vs. Sirrine, 38 Georgia Reports, 121. 
Whilst it is undoubtedly the policy of our law in this state, 
to make provision for the twelve months’ support of the widow 
out of her deceased husband’s estate, in preference to all other 
debts, it is not the policy of the law to make such provision 
for her twelve months’ support out of the property of other 
people which did not belong to her husband at the time of 
his death. 
Let the judgment of the court below be affirmed. 


BLECKLEY, Judge, concurring. 


There were two successive partnerships, each of which 
mortgaged the same property to secure the same debt, a debt 
of the first partnership. The second mortgage was not given 
to supersede the first, but was cumulative only. Each partner- 
ship consisted of two members, one of whom was common to 
both firms. This member, on the dissolution of the first firm, 
bought out his copartner, and, for a time, was sole owner. 
He then sold a half interest to a third person, by which means 
the second firm came into existence. Among the partnership 
assets in both these transactions, was the mortgage prop- 
erty; and the sale, each time, was made subject to the first 
mortgage. During the continuance of the second partnership 
the creditor granted an extension of the time of payment, and 
the second mortgage was executed by that firm as cumulative 
security. It, moreover, covered some additional property, and 
stipulated for the payment of counsel fees. Both mortgages 
were foreclosed, and shortly afterwards, the new partner bought 
out his copartner, and thus became sole ower of the property, 
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taking his copartner’s interest subject to the mortgages. After 
this, the property was levied upon by virtue of the, mort- 
gage fi. fas., and he made certain payments on the mortgage 
debt, but before discharging it died, leaving the property un- 
der levy, and a balance due on the debt. Instead of proceed- 
ing to sell by the sheriff, the creditor took out administration, 
and as administrator, had the property appraised, inventoried 
and sold as the property of the decedent’s estate. The pro- 
ceeds being in hand, the widow claimed, out of the same, the 
statutory allowance to herself and minor children for year’s 
support ; the administrator, as mortgagee, claimed the whole 
proceeds, the fund being less than the balance due on the 
mortgage debt. 

The case was tried in the court below upon an agreed state 
of facts, and the only question submitted to the judge was 
whether the estate of the deceased comprised the whole value 
of the property or only the equity of redemption; that is to 
say, the value, less the unpaid mortgage debt. It was further 
agreed that should this question be decided in favor of the 
widow, she should have a verdict, and if against her she 
should take nothing. The property was under lien, both 
when the deceased purchased the first half interest, and when 
he purchased the second half. He took it subject to that lien. 
The whole legal title vested in him, but vested as it was in 
the hands of his vendor, incumbered. It is to be presumed 
that he gave a less price in consequence of the incumbrance ; 
but whether he did or not, his purchase could not divest the 
creditor’s right to be paid out of the property or its proceeds. 
The claim for year’s support will take precedence of any lien 
with which the deceased owner incumbered his title, but can- 
not go back and throw of liens which adhered to the title 
when he acquired it. As against the mortgagee, the deceased 
had the mere legal title, or what, in Georgia, we loosely term 
the equity of redemption ; and therefore, on the question sub- 
mitted for decision, the case is with the mortgagee. The de- 
cisive fact is that the deceased was not a member of the first 
partnership by which the original paramount lien was created. 
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The morality of the rule now declared is, I think, as clear as 
the rule itself. It is not right that a man, while living, or 
his family after his death, should enjoy property free from en- 
cumbrance, when his purchase of it was made expressly sub- 
ject to that encumbrance. Courts are organs of justice not of 
charity ; and widows and orphans, like all other suitors, must 
endure the rigor of equal and impartial judgment. 


JACKSON, Judge, dissenting. 


The reasons for my dissent from the judgment pronounced 
in this case are clearly, if not fully, set out in the syllabus 
handed to the reporter. This court has decided, and the stat- 
ute declares, that the year’s support is part of the expenses of 
administration, and shall be paid like them in preference to 
all debts. In Cole and children vs. Elfe,23 Georgia Reports, 
235, it is ruled that such year’s support is a superior lien to 
any debt the deceased can make. In Elfe vs. The Macon 
Building and Loun Association, 23 Georgia Reports, 197, it 
is ruled that the year’s support has preference over a mort- 
gage. ust, Johnson & Company vs. Billingslea, 44 Georgia 
Reports, 306, decides that the year’s support has preference 
over everything in the way of debt, and distinguishes between 
it and dower and homestead in this particular. In Elfe 
vs. The Macon Building and Loan Association, BENNING, 
judge, dissented, because he thought the mortgagee took little, 
but he stands alone. In Davis et al., vs. Anderson et al., 1 

elly, 176, the court, the present chief justice delivering the 
opinion, decided that the mortgagee in Georgia, takes no title ; 
and it has been so ruled, either by a unanimous or majority 
court ever since, so far as I can ascertain. It follows that if 
A sells to B any property on a credit, and mortgages it for 
purchase money and die, the year’s support is preferred to the 
mortgage in the distribution. I can imagine no harder case 
against the creditor than that, nor can I see any reason in the 
distinction between that case, and where B buys property al- 
ready mortgaged by his vendor. The one is hard as the other. 
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Nor can I see what difference it can make that the vendor is 
a partnership, and the vendee one of the partners. The case 
of Boone vs. Sirrine, 38 Georgia Reports, 121, is clearly un- 
like this at bar. There the title never passed to the vendee, 
and the ruling is put on that ground. There was no sale to 
the deceased in that case. But the case of Benjamin vs. Gill, 
45 Georgia Reports, 110, ought to conclude this case. There - 
it is ruled expressly that trustees are estopped from setting up 
title adverse to the trust, and their actions and returns there- 
on. This administrator, who is the creditor, returned this 
property to the appraisers, swore that it was the estate’s, sold 
it as the estate’s, and is estopped from setting up title adverse 
to the estate. Out of his own mouth, his own oath, he is con- 
demned, and this furniture is the estate’s, and subject to dis- 
tribution. The intestate held it as his own for fifteen months, 
paid this mortgage debt, in part, as his debt, died in posses- 
sion of the property, and I think, in justice and equity, the 
widow and little ones ought to have one year’s support out of 
it in preference to all debts, liens or encumbrances. I think 
the law wise. I am unwilling to fritter it down to a shadowy 
emptiness, by drawing invisible distinctions, but I stand upon 
the decisions of this court from its foundation to this time, 
and I think, upon the rock of justice, charity and benevo- 
lence, as well as the law. Besides all this, it has been repeat- 
edly and distinetly ruled by this court that the sale of an ad- 
ministrator to pay debts diverts all liens; and the fund be- 
comes subject to distribution under the rules of priority de- 
clared by the statute of distributions. In the cases cited be- 
low, it will be found that the reason given for divesting liens, 
is, that after death, a different rule prevails in regard to prior- 
ity of dignity and right; and it is distinctly held that such 
sale divests the lien of yudgments and of taxes due the state or 
the United States, at least, that expenses of administration, in 
which the year’s support is included, come under the next 
head to the funeral expenses, then come taxes and debts due 
the state; and then trust debts; four classes are put before 
judgments or the vendor’s lien: and I cannot see the greater 
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sanctity of a mortgage than all of these liens: Sims vs. Ferrell, 
45 Georgia Reports, 585,598; Carhart vs. Vann, 46 Ibid., 
389; Stallings vs. Ivey, 49 I bid., 274. 


Wirson D. Nicuots, plaintiff in error, vs. Francis M. 
CHANDLER, defendant in error. 


Where an instrument in the form of a deed, attested by three witnesses, one 
of whom is a justice of the peace, conveys a tract of land and certain 
personal property, to two daughters of the donor, and contains the provis- 
ion in it, “after burial expenses and all my just debts are paid, only re- 
serving to myself the use and control of said property during my natural 
life,’ and also the provision “to have and to hold the said tract or parcel of 
land and household and kitchen furniture, and houses, hogs, cows, and all 
other property that I may be possessed of at my death;’’ and where the 
instrument was never recorded, nor delivered to the beneficiaries, but was 
placed in the keeping of one of the witnesses, with this direction: “to 
keep it until her death or until she called for it; that it was for the girls, 
Margaret and Amanda, and that he was to hold it for them: ”’ 

Held, that the instrument, construed in the light of its non-delivery and the 
direction given to the person entrusted with it, is a will and not a deed. 


Will or deed. Before Judge Hatt. Rockdale Superior 
Court. March Term, 1875. 


Reported in the above head-note. 


A. C. McCaua; Joun J. Fioyp, for plaintiff in error. 


CuarK & Pace, for defendant. 


JACKSON, Judge. 


Chandler sued Nichols for a tract of land. His title turned 
on the construction of an instrument, whether it was a deed 
or a will; if a deed, he might recover; if a will, he could 
not. The instrument by itself may be doubtful of interpre- 
tation, but construed in the light of the proof as to its deliv- 
- ery, we think all doubt is removed. The character of the 
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instrument and the circumstances surrounding its execution 
are sufficiently set out in the head-note for an intelligent un- 
derstanding of our judgment and the reasons on which it is 
based. We hold it to be a will, and reverse the judgment of 
the court below. 

Judgment reversed. 


Loy ess & GRIFFIN, ageuts, plaintiffs in error, vs. WILLIAM 
A. CoLuins, defendant in error. 


1. The specific property for which purchase money is due is liable to a judg- 
ment therefor, notwithstanding the same has been set apart under the home- 
stead law. Other property exempted is not subject thereto. 

2. The evidence shows that the property, from which the fund in court for 
distribution was raised, was not embraced in the exemption of personalty 
of the defendant in execution; and the court therefore erred in ordering 
the money paid over to him. 


Homestead. Purchase money. Before Judge Srrozer. 
Calhoun Superior Court. September Adjourned Term, 1874. 


Reported in the decision. 


L. D. Monrog, by Vason & Davis, for plaintiffs in 
error. 


No appearance for defendant. 


Warner, Chief Justice. 


This was a contest between a judgment creditor of Collins 
and Collins himself, as to the appropriation of the sum of 
$120 00, which had been brought into court under a sum- 
mons of garnishment, at the instance of Collins, the latter 
claiming the money as a homestead exemption. The court, 
by its judgment, awarded the money to Collins, whereupon 
the judgment creditor excepted. 

1. The plaintiff’s judgment was founded on an account for 
a cotton giu which Collins had purchased but had not paid 
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for, and had had set apart as a homestead exemption. In- 
asmuch as the cotton gin had not been paid for, it was sub- 
ject to the plaintiff’s judgment for the purchase money due 
therefor, but not the other property contained in the home- 
stead exemption. 

2. There is contained in Collins’ homestead exemption a 
note on Brown for $100 00, and two bales of cotton, worth 
$60 00. It is quite clear, we think, that the cotton for which 
Brown gave his note for rent was not included in the home- © 
stead exemption. The distress warrant of Collins against 
Brown was sued out on the 27th of October, 1873, and on 
the same day levied on the cotton, from the proceeds of which 
the money was raised, the subject matter of distribution, as 
appears from the record. Collins’ homestead exemption was 
not obtained until the 27th of December thereafter. Collins, 
the homestead debtor, cannot have Brown’s note as an ex- 
emption, and other cotton to the amount thereof, which was 
not embraced in his exemption. The cotton from which the 
money was raised had been levied on as the property of 
Brown two months before the homestead exemption of Collins 
was obtained, and therefore it was not the cotton contained 
in his homestead exemption. If the cotton levied on was 
Brown’s cotton, two months before Collins obtained his home- 
stead, it was not his cotton which was contained in his home- 
steal exemption. In our judgment, the court erred in award- 
ing the money to Collins as his homestead exemption on the 
statement of facts contained in the record. 

Let the judgment of the court below be reversed. 


JACKSON, Judge, concurring : 


I desire to say that I concur in the judgment of the court 
in this case, but not in the entire opinion. I hold that the 
homestead is one—granted to the party by one act—that of 
the ordinary. In like manner the exemption of personalty 
is one act. The two together constitute one estate, set apart 
to the head of the family in trust for the family. It is made 
exempt by the constitution from all debts except taxes, pur- 
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chase money, ete. The several acts of the legislature on the 
subject require the utmost good faith on the part of him who 
takes the homestead and the exemption. He is required to 
make out a complete schedule of personalty owned by him, 
and provision is made with respect to the schedule so made 
out. After his exemption of $1,000 00, the balance is to be 
sold for the benefit of creditors: Code, section 2005. 

I analogize it very much to the old insolvent acts in regard 
to the discharge of the debtor from prison. No fraud of any 
sort will be tolerated. I think it would bea great fraud, a 
heinous wrong, for a party to cause to be exempted one hun- 
dred bushels of corn, or one thousand pounds of bacon, for 
which he had not paid at the time of the exemption, and then 
to consume this bacon and corn, and leave the seller remedi- 
less. Or, in the case at bar, I think it would be an equal 
fraud for him to use the gin until it became worthless, or to 
sell it and pocket the money, and the seller of the gin have no 
remedy, though it should appear that it.was worn out in gin- 
ning the very cotton in dispute, or sold for another gin, or for 
money and the money consumed by the family. Thus I think 
I show that cases may arise where it would work great wrong 
to lay down the principle approved by a majority of the court, 
. that “inasmuch as the cotton gin had not been paid for, i 
was subject to the plaintiff’s judgment for the purchase money 
due therefor, but not the other property contained in the home- 
stead exemption.” I hold that all the exempted property is 
liable for the purchase money of any part, just as all is liable 
for taxes, or money borrowed for improvements. ‘The entire 
estate is exempted on the condition that all is paid for, and 
if any part be not paid for, the whole is not exempted accord- 
ing to law until such part be paid for. 

The constitution admits of this interpretation. It exempts 
“realty to the value of $2,000 00 in specie, and personal 
property to the value of $1,000 00 in specie.” It exempts 
this whole property, or as much as the debtor has, to be set 
apart, free from all debts, “except for taxes, money borrowed 
and expended in the improvement of the homestead, or for the 
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purchase money of the same, and for labor done thereon, or 
material furnished therefor, or removal of encumbrances there- 
on.” What taxes? Taxes on all. What purchase money? 
Purchase money for all. What property is exempt? The 
whole of it. Is the laborer to have a right to go only upon 
the house he builds or the fence he erects or the field he clears 
or cultivates? I think not. I think that a fair interpreta- 
tion of the provision of thé constitution and of the laws 
framed thereon, make all the homestead and exemption liable 
for the purchase money of any part: Constitution ; Code, sec. 
5135. The act is but a transcript of the constitution : Code, 
section 2002. Immediately following this last section are 
many sections which show that the utmost good faith must 
be observed by the debtor, particularly section 2005. This 
good faith is broken if he conceals any of his personal effects ; 
how much more if he attempts to exempt what he has never 
paid for, and to which he cannot conscientiously claim title. 
Nobody is hurt by the construction I put on the constitution, 
and justice is done, 

Neither the constitution, nor the act passed to carry it into 
effect, cuts up the homestead and exemption into separate par- 
cels, making one parcel liable for one debt and another for 
another debt, but they both treat the whole as one trust estate, 
exempt from all the liabilities of the head of the family, ex- 
cept a particular class of debts, and for this class of debts I 
think the whole trust estate is liable. It may be, that in the 
case at bar, no particular harm would be done, even if the 
case were not decided with the creditor upon other grounds. 
It may be that the gin is still in possession of the debtor, and 
not worn out or put out of the way. The record is silent as 
to these points in this case; but the principle decided is of 
great practical importance, and I cannot give my assent to it. 

I need not say in what high esteem I hold the legal opin- 
ions of my associates on the bench; nor need I say how 
readily I yield to their judgments when I can conscientiously 
do so. But in this matter my own convictions, however er- 
roneous they may be, are clear and strong, and I feel it a 
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duty to express my dissent from this part of the decision, 
that only the particular item of the homestead and exemption 
not paid for is liable for the purchase money thereof. In my 
judgment, all is liable until all is paid for. 


Tuomas R. LumspDeEn, plaintiff in error, vs. RicHarp H. 
LEONARD, executor, defendant in error. 


1, The levy upon cotton, and the delivery of the said cotton after the levy to the 
principal debtor by the sheriff, will discharge the surety from the judgment 
debt to the extent of the value of the cotton; if the creditor in such a case 
be not in fault, then the sheriff is liable to him and the security should be 
released ; if the creditor be at fault for the loss of the cotton, then, @ for- 
tiori, the security should be released. 

2. The removal of personal property from one county in the state to another 
by the principal judgment debtor, will not discharge the surety, though it be 
permitted by the plaintiff, without action on his part, and without the sure- 
ty’s consent, and though the property would be sufficient to satisfy the 7. 
fa., no consideration being paid to the creditor by the principal debtor. 

3. The neglect by the judgment creditor for four years to levy upon real 
estate sold by the principal debtor to a purchaser, who holds possession un- 
til the real estate sold is discharged from the lien of the judgment, will not 
discharge the surety, though such real estate be sufficient to satisfy the /. 
fa., there being no proof, or offer to prove, that the judgment creditor was 
notified in writing, or otherwise, to levy and no tender of expenses by the 
surety. ‘ 

4. Mere non-action by the creditor will not release the surety, unless such 
non-action makes unproductive some collateral security, such as a mort- 
gage, or is based upon a consideration paid by the principal debtor to the 
creditor, or he is notified under the statute to collect the debt. 


Principal and security. Debtor and creditor. Before Judge 
JAMES JOHNSON. Talbot Superior Court. March Term, 1875. 


Reported in the opinion. 


M. H. BLanpFrorp; Wiuuis & WILLIs, for plaintiffs in 
error. 


H. L. Benntnc; Peasopy & Brannov, for defendant. 
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JACKSON, Judge. 


1. Leonard obtained judgment against Sandford, principal, 
and Lumsden, security, in 1866; a fi. fa. was issued thereon and 
levied upon seven bales of cotton; this cotton was delivered 
to the principal, Sandford, as whose property it was levied 
upon. Leonard, so far as appears from this record, took no 
steps to recover the cotton or to get the money from the sheriff. 
We think the sheriff represented the judgment creditor, and 
his act in giving up the cotton was the act of Leonard, and 
discharged the surety to the extent of the value of the cotton. 
If plaintiff was not at fault about it, the sheriff is responsible 
to him; if he were to blame, much more should the security 
be discharged to the extent of the value of the cotton. The 
case at bar was a motion to discharge him, and he should have 
been released to this extent: 6 Georgia Reports, 396, 397. 

2. There were two other grounds taken in the motion ; one 
predicated on the removal of the personal property from Tal- 
bot to Crawford county. It does not appear that any consid- 
eration passed from the principal debtor to the judgment cred- 
itor to allow the former to move his property, nor was it shown 
in the motion that the surety was damaged by the removal. 
Mere non-action on the part of a judgment creditor in such a 
cease will not discharge the surety: 47 Georgia Reports, 272 ; 
2 American Leading Cases, 267; Code, section 2154. 

3. The third ground of the motion was made upon the 
charge that plaintiff in fi. fa. had failed to levy upon real 
estate of the principal after it was sold until (the purchaser 
holding possession for four years,) the land was discharged 
from the lien of the judgment, and it was sufficient to have 
paid it. It is not alleged in this ground that the plaintiff in 
fi. fa. was notified to levy in writing, or that he was tendered 
the expenses of proceeding against the land; and in the ab- 
sence of such averments we think no error was committed in 
striking this ground in the motion. The security had the 
right to pay off the judgment and go upon the personalty in 
the one case, and the land in the other; and if he wished the 
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judgment creditor to litigate for his benefit, he should at least 
notify him, and offer to pay all the expenses thereof. 

4, On a careful examination of our own decisions since the 
organization of this court, and of the law in general, upon 
this subject, we conclude that the true doctrine to be gathered 
from all the sources at our command is this, (and it is em- 
bodied in our Code.) Some act must be done by the creditor, 
either before or after judgment, which injures the surety in 
some way; mere failure or negligence on the part of the cred- 
itors will not relieve the surety. And the exceptions to this 
general rule will be found to be where the creditor omits to 
do something by which some collateral security in his hands 
is made unproductive, or where he is notified under the statute 
to proceed, and he fails or refuses; and if the letter of the 
statute on the subject of notice be extended to embrace pro- 
ceedings after judgment, we thing the security, in addition to 
the notice, should at least indemnify the creditor against the 
expenses of litigation: Code, section 2154; 3 Kelly, 53; 2 
Simons, 457; 4 Johnson’s Chancery Reports, 123; 8 Pick., 
122; 37 Georgia Reports, 428. We therefore reverse the 
judgment of the court below, as to his ruling on the cotton ; 
the dismissal of the levy and re-delivery of it to the prin- 
cipal defendant operates to discharge the surety pro tanto; and 
we affirm his judgment on the other two grounds: See 3 Kel- 
ly, 248, 249, 412; 11 Georgia Reports, 300; 17 Ibid., 111; 
33 Ibid., 173; 44 Ibid., 11; 47 Ibid., 273; 3 Penn., 437; 
5 Watts, 179; 2 American Leading Cases, 267, et seq. 

Judgment reversed. 


Car Epprnq, plaintiff in error, vs. PatRIcK MocKLeEr et al., 
defendants in error. 


1, As a general rule, parol evidence is sufficient to show title to personal pro- 
perty, but where the interest which the party in possession has in the personal- 
ty, whether one-half, or any aliquot part, or the whole, is of the very essence 
of the suit, and absolutely necessary to fix the amount of the recovery, and 
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where it appears that the party in possession purchased from another, and 
held title from the other in writing, showing the quantity of his interest in 
the property, the written bill of sale is the best evidence, and parol evi- 
dence is inadmissible to show the title, In such case the possession is con- 
trolled and limited by the writing. 

2, Especially should this exception to the rule be adhered to in the case of a 
ship or steamboat, the registry of the bill of sale to which, under the laws 
of the United States, is necessary to entitle the owner to immunities and 
privileges denied to other vessels, 


BLECKLEY, Judge, dissenting. 


i, Whether a claimant of property has title simply, or whether he has derived 
title from a prior owner, are two different questions, The former is a gen- 
eral, the latter a more special and particular question, Where mere 
ownership is sufficient for the purpose in hand, without respect to how or 
from whom it was acquired, it is enough that the claimant can show any 
indicia which the law regards as significant of ownership, But where title 
is to be traced from some definite source, if one or more links be in writing, 
the writing must be produced or accounted for, not solely because it is the 
best evidence of title, but because it is the best evidence of certain parts of 
that particular chain of title which is sought to be established. If, in the 
given case, that chain must be made out and nothing else will serve, then, 
the non-production of the writing, admitted to exist and to be accessible, 
will be fatal, But if the attempt to trace that chain, or any other, was 
needless in the beginning, the failure simply leaves the party where he was 
before the attempt was made. He can abandon it as fruitless, and stand 
upon the general presumption which the law annexes to his own possession 
and acts of ownership. 

2, Possession of personal property by one claiming and treating it as his own, 
isnot only prima facie evidence of unqualified title, but better evidence 
than a bill of sale, unless the latter is supported by some evidence of prior 
title in the vendor. The vendor’s title to personal property may be made 
out by possession, and so may the vendees, At last, the title to a ship 
must have root somewhere in parol; otherwise it would be requisite to go 
back and show who employed the shipwright, and produce some written 
contract under which he wrought, 





Title. Personalty. Evidence. Before Judge Tompkins. 
McIntosh Superior Court. April Term, 1875. 


Reported in the opinion. 


Jackson, Lawton & Basincer; L. E. DELOoRME, for 


plaintiff in error. 
VOL. LV. 25. 
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HarrripGe & CuisHoLtm; W. R. GienrLuiat, for de- 
fendants in error. 


WARNER, Chief Justice. 


The plaintiff in this case filed his declaration against the 
defendants founded on an attathment, in which he alleged the 
defendants were indebted to him $5,000 00, for salvage in res- 
cuing a certain vessel called the “Frank Younger,” from 
danger of being wrecked, the same being the property of de- 
fendants. The plaintiff alleged in his declaration, that the 
steamtug Starlight, being then and there his property, and 
under the command of a master employed by him and being 
his agent, went to the assistance of said vessel and rescued 
her from the perils of her situation, ete. 

On the trial of the case, the plaintiff offered in evidence a 
bill of sale from his vendor to him, for the steamtug Star- 
light, as evidence that-the said steamtug was his property, 
which bill of sale had not been proven and recorded so as to 
authorize its admission in evidence, nor was its execution 
proved by the subscribing witness thereto, and the court ruled 
it out. ‘The plaintiff then offered to prove by parol that he 
was the owner of the steamtug Starlight, at the time the sal- 
vage service was rendered; that she was in his possession, and 
that he was exercising acts of ownership over her and using 
her for his benefit at that time. This parol evidence of the 
ownership of the steamtug Starlight by the plaintiff, was 
ruled out, because, as the presiding judge certifies it was ad- 
mitted that the contract for the sale of the steamtug Star- 
light to the plaintiff was in writing. No other evidence of 
ownership was offered, and the defendants made a motion for 
a non-suit, which was granted by the court, and the plaintiff 
excepted. 

The bill of sale of the steamtug, which was before the court, 
and admitted to be in writing, was the highest and best 
evidence of the plaintiff’s ownership thereof, which fact he 
sought to prove: Code, sections 3760-3762. The plaintiff, 
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however, contended here that it was not necessary to entitle 
him to recover against the defendants, that he should prove 
that the steamtug was his property; that having the posses- 
sion and control of her, would be sufficient without other 
proof of ownership. How that might have been if the plain- 
tiff had not alleged in his declaration that the steamtug was 
his property, and had not offered to prove his ownership 
thereof by the exhibition of his written evidence of title 
thereto before the court, it is not now necessary to decide. 
The plaintiff sought to recover compensation for salvage from 
the defendants, by reason of having exposed his own property 
to risk and danger in order to save theirs, and the fact that 
the steamtug was his individual property, which had been 
exposed to danger to save the defendant’s vessel, would neces- 
sarily constitute a material element in assessing the amount of 
his compensation. If the plaintiff had only a qualified in- 
terest in the steamtug which had been exposed to risk and 
danger for the benefit of defendants, then the amount of his 
recovery would be qualified accordingly. But the plaintiff 
alleges in his declaration that the steamtug which was exposed 
to risk and danger in saving the defendant’s vessel, was his 
property, and having alleged that fact, and it being a material 
fact in estimating the amount of his recovery, he should have 
been required to prove that allegation at the trial, by the 
highest and best evidence in his power to produce, and as it 
was apparent to the court that the evidence of the plaintiff’s 
ownership of the steamtug, as produced by himself, was in 
writing, there was no error in refusing to allow the plaintiff 
to prove his ownership of the steamtug by parol under the 
statement of facts in this case. There was no error in grant- 
ing the non-suit on the statement of facts disclosed in the 
record, 
Let the judgment of the court below be affirmed. 


BLECKLEY, Judge, dissented as set forth in the head-notes. 
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Mary Scroeerns, plaintiff in error, vs. THe State oF 
GeEorGIA, defendant in error. 


. An affidavit neither attested by an officer authorized to administer oaths, 
nor purporting to be sworn to in open ccurt, is void, as the basis of a crim- 
inal proceeding. 

. Criminal proceedings in a court of limited and special jurisdiction must 
show on théir face the facts requisite to give the court authority, under the 
law, to try the case, pronounce sentence, and inflict punishment. 

. Where such a court is empowered by statute to try a misdemeanor upon 
written accusation founded on affidavit, provided the accused shall first 
indorse upon the accusation a waiver of indictment by the grand jury, a 
valid affidavit is essential; and if the affidavit be void, objection to it may 
be taken after conviction and sentence. In such case the whole trial is a 
nullity, and the conviction should be set aside by the superior court on cer- 
tiorart. 

. Indorsement that the defendant waives indictment by the grand jury, and 
demands the jury allowed by law, is equivalent to the prescribed indorse- 
ment of * Indictment by the grand jury waived.” 

. In acting on a petition for certiorari, it is error for the judge to withhold 
his sanction because of any fact which does not appear in the petition, or to 
hear from the magistrate, whose proceedings are complained of, any state- 
ment or explanation touching the case. What the magistrate has to say 
can be heard only through his return to the certioravé after it has been 


granted, 


Criminal law. Affidavit. Jurisdiction. Indictment. Cer- 
tiorari. Practice in the Superior Court. Before Judge 
CLARK. Sumter county. At Chambers. March 17th, 1875. 


Reported in the opinion. 
N. A. Surra, for plaintiff in error. 


C. F. Crisp, solicitor general; Fort & McCLesky, for 
the state. 


BLECKLEY, Judge. 


Scroggins, as we gather from the record, is a colored girl, 
poor, and without means. She was arrested for an assault 
and battery upon a white girl, and carried before a justice of 
the peace living in the militia district in which the county 
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town of Sumter county is situated. By an act of the general 
assembly, passed in 1873, pamphlet page 240, such justice, 
with a jury, if demanded by the accused, has power to try 
any misdemeanor, upon written accusation, founded upon affi- 
davit, provided the accused by himself or counsel will sign on 
the accusation an indorsement in these words: “ Indictment 
by the grand jury waived.” The counsel of Scroggins signed 
an indorsement on the accusation, Which ran thus: “The de- 
fendant waives indictment by the grand jury and demands 
the jury allowed by law.” The trial proceeded, and the jury 
returned a verdict of guilty. Thereupon the justice sentenced 
the defendant to six months imprisonment in jail, or, by way 
of commutation, to pay a fine of $200 00. 

The accused applied to the judge of the superior court for 
a certiorari, alleging as error that the affidavit was not attest- 
ed by any officer author.zed to administer oaths; that the 
waiver on the accusation was not in the words prescribed ; 
that the verdict was contrary to law and to evidence, and that 
the punishment was excessive and unusual, 

The judge, before acting on the petition, received a commu- 
nication from the justice of the peace, in which the justice 
asserted that, in point of fact, the affidavit was sworn to be- 
fore him, and that he failed to attest it by oversight. In re- 
fusing his sanction, the judge referred to this statement of the 
justice as an explanation. 

The evidence was conflicting; that for the state showing 
that the defendant was one of four girls passing along the 
sidewalk, and, on meeting a young lady, that the defendant 
brushed up against her and then turned and struck her; the 
evidence for the defendant showing, on the contrary, that she 
was one of a party of three girls, and that she neither brushed 
up against the young Jady nor struck her. 

1. The affidavit was without attestation, and did not, even 
in the body of it, state before whom the oath was taken; nor 
did it purport to have been sworn to in open court. Such an 
affidavit we deem utterly void, certainly so, when treated as 
the foundation of a summary criminal proceeding. Even in 
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the civil proceeding of attachment, a similar affidavit, or- one 
which was perhaps less defective, was considered void by so 
great a judge as Chief Justice LuMpKIN: 8 Georgia Reports, 
521. And see 4 Ind., 524; 14 Ibid., 109, 280; 1 Denio, 
429; 4 Ark., 444. The case in 8 Georgia Reports is criti- 
cised in 47 Georgia Reports, 92. 

2. It is to be remembered that the justice’s court is one 
of limited and special jurisdiction, and as such, all the facts 
to entitle it to try, pass sentence and inflict punishment, ought 
to appear on the face of the proceedings: 7 Georgia Reports, 
362; 13 Ibid., 76, and cases cited. 

3. The power to try misdemeanors is conferred by statute, 
with the specified waiver by the accused; but the trial must 
be upon accusation founded upon affidavit. Affidavit is es- 
sential, and if the instrument treated by the court and the 
parties as an affidavit, be void, there is no foundation for the 
proceeding ; the whole trial is a nullity, and the conviction 
ought to he set aside by the superior court on certiorari. A 
valid affidavit being wanting, the bottom is knocked out of the 
case. It isa tub with only staves and hoops, and will hold 
nothing. 

4. The waiver signed by defendant’s counsel is equivalent 
to that prescribed by the statute. Were this the only difficulty 
in the case it would be hopeless for the plaintiff in error. 

5. It was an inadvertance in the judge to receive a com- 
munication from the magistrate, and give heed to it. To pur- 
sue this practice habitually, would tend to demoralize the ju- 
diciary. A judge should no more listen to suggestions of fact 
outside of the record, than a jury outside of the evidence. A 
communication not authorized by law, and which varies the 
case made, might as well enter the jury room as the judge’s 
chamber. The one ought to be repelled quite as promptly 
as the other. The magistrate, whose judgment is complained 
of, can be heard only through his return, after the certiorari 
has been granted. As the case will, perhaps, be again tried, 
we forbear to express any opinion on the sufficiency of the 
evidence. ‘The punishment seems to us, under the evidence 
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set out in the petition, in a high degree rigorous; indeed, ab- 

solutely harsh ; but we do not feel warranted in pronouncing 

it so excessive or unusual, as to be, on that account, illegal. 
Let the judgment be reversed. 


HEZEKIAH C. Roperts et ux., praintiffs in error, vs. WIL- 
LIAM T. TRAMMELL, defendant in error. 


1. Where adeed was made and bond for titles taken by the vendor from the 
vendee, with the intention that the entire transaction should operate as an 
equitable mortgage to secure aloan of money made by the obligor to the 
obligee in the bond, the latter cannot resist a recovery in an action of eject- 
ment in favor of the former by setting up the facts aforesaid in an equitable 
plea, without offering to pay the amount borrowed with the interest thereon. 

. The rith section of the act of 1868, embodied in the 2025th section of the 
Code, authorizing a sale of the homestead as therein provided, is in con- 
flict with the first section of the seventh article of the constitution, and 
therefore void, 


BLECKLEY, Judge, concurring. 


. In so far as it may be the purpose of the eleventh section of the act of 
1868, to allow a sale or encumbrance of the homestead for objects other 
than those specified in the constitution, the section is unconstitutional and 
void, inasmuch as no provision is made for investing the proceeds in Zhe 
property, and securing the same to the sole use and benefit of the family. 
A sale which converts realty into personalty, axd eaves it personalty, is 
manifestly repugnant to the constitution. 

. A conveyance of the homstead by husband and wife, with the approval of 
the ordinary, to raise money for the husband to commence or resume busi- 
ness, the object being known to the purchaser, passes no title on which re- 
covery can be had in ejectment, so long as the family exists, If the pur- 
chaser acquires any title whatever, by means of such conveyance, it is one 
to take effect in possession only after a dissolution of the family, and the 
consequent cessation of the homestead right. 47 Georgia Reports, 620. 


JACKSON, Judge, concurring. 


. The wife not having joined in a written application to sell or encumber 
the homestead, and not having been examined at all by the ordinary to see 
that her consent was freely and voluntarily given to the deed, the statute, 
Code, section 2025, has not been fully complied with and the deed passed 
no title to the grantee: 45 Georgia Reports, 621. 
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2. Even if the statute had been fully complied with, it is unconstitutional so 
far as itmay be construed to authorize the alienation of the homestead, or 
its encumbrance, to enable the husband to go into any business engagement 
or speculation ; and the deed in the case at bar, showing on its face that it 
was executed for such purpose, is against the true intent and spirit of the 
constitution and absolutely void. 


Equitable mortgage. Ejectment. Homestead. Constitu- 
tional law. Before Judge HaLy. Spalding Superior Court. 
August Term, 1874. 


Reported in the opinions, 


A. T. AKERMAN; Boynton & DismuKE; D. N. Mar- 
TIN, for plaintiffs in error. 


E. W. Beck ; Speer & Stewart, for defendant. 
WARNER, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendants to recover the possession of a certain de- 
scribed house and lot in the city of Griffin, and the value of 
the rent thereof. The defendants filed an equitable plea to 
the plaintiff’s action, alleging that the deed under which the 
plaintiffs claimed the title, was executed as a security for the 
loan of money, and was nothing more than an equitable mort- 
gage, but the defendant did not offer to redeem the premises 
conveyed, by paying the money alleged to have been borrowed 
with the lawful interest due thereon. On the trial of the case, 
the jury, under the charge of the court, found a verdict in 
favor of the plaintiff for the premises in dispute, and the sum 
of $200 00 for rent. The defendants made a motion fora new 
trial on the several grounds set forth, which was overruled by 
the court, and defendants excepted. 

1. It appears from the evidence in the record that in No- 
vember, 1868, Mrs. Roberts, one of the defendants, applied 
for and obtained in behalf of herself and family a homestead 
exemption (her husband refusing to apply for the same,) of 
the house and lot in controversy; that afterwards, on the 10th 
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of July, 1871, Roberts and wife executed a deed to the plain- 
tiff, conveying to him the homestead premises for the consid- 
eration of $2,500 00, in which deed it is recited “that said 
sum of money is tofbe invested in a business arrangement, 
which the judgment of Mrs. Roberts approves, to enable her 
husband to enter again upon active employment for the sup- 
port of his family, and to have some capital with which to 
engage in business which promises a good support for himself 
and family.” This deed was approved by the ordinary on 
the same day it bears date, though it appears from the evi- 
dence that Mrs. Roberts was not present at the time of its 
approval. It also appears from the evidence that the business 
arrangement in which the money arising from the sale of the 
homestead was to be invested by Roberts, was in a partner- 
ship to make shingles. It further appears from the record 
that on the 3d of July, 1871, the plaintiff executed a bond 
to Roberts and wife conditioned to convey the premises in dis- 
pute to them by the 17th of May, 1872, if they should pay 
to him the sum of $2,535 00 on the day last mentioned. 
There was considerable evidence offered by both parties as to 
the sale of the property being an absolute sale, or whether the 
deed executed by Roberts and wife to the plaintiff was in- 
tended as a security for money borrowed, and therefore was 
merely an equitable mortgage. The evidence upon this point 
in the case was conflicting. Assuming, however, that it was 
an equitable mortgage, the defendants did not offer to redeem 
the property conveyed by the payment, or offering to pay, the 
money alleged to have been borrowed with the lawful interest 
due thereon, and so far as this branch of the case is concerned, 
it comes within the ruling of this court in Lackey vs. Bost- 
wick, 54th Georgia Reports, 45. 

2. The controlling question in the case, and which for the 
first time this court is called on to decide, is whether the 11th 
section of the act of 1868, embodied in the 2025th section of 
the Code, authorizing a sale of the homestead as therein pro- 
vided, is not in conflict with the 1st section of the 7th article 
of the constitution of 1868, and therefore void; in other 
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words, whether the plaintiff’s title to the homestead, con- 
veyed by the defendants to him in pursuance of that act, as 
set forth in the record, is not void, as beitg in violation of 
the true intent, meaning and spirit of, the constitution of 
1868, providing a homestead for each head of a family. The 
constitution declares that “each head of a family, or guardian, 
or trustee of a family of minor children, shall be entitled to a 
homestead of realty to the value of $2,000 00 in specie, and 
personal property to the value of $1,000 00 in specie, both 
to be valued at the time they are set apart. And no court or 
ministerial officer in this state shall ever have jurisdiction or 
authority to enforce any judgment, decree or execution, against 
said property so set apart, including such improvements as 
may be made thereon from time to time, except for taxes, 
money borrowed and expended in the improvement of the 
homestead, or for the purchase money of the same, and for 
labor done thereon, or for materials furnished therefor, or re- 
moval of incumbrances thereon. And it shall be the duty of 


the general assembly, as early as practicable, to provide by 
law for the setting apart and valuation of said property, and 
to enact laws for the full and complete protection and securi- 
ty of the same, to the sole use and benefit of the families as 


aforesaid.” 

This is the organic, fundamental law of the state. By the 
1lth section of the act of 1868, it is declared that “said 
property so set apart (the homestead property) cannot be en- 
cumbered or alienated by the husband, but if the same be 
sold or encumbered by him and his wife, jointly, (in the ease 
of husband and wife) or if they, with the approval of the 
ordinary, for the time being, indorsed on the encumbrance or 
deed, said encumbrance or deed shall be as valid as if said 
property had never been so set apart.” It was the clear and 
obvious intention of that provision of the constitution before 
recited, to provide a permanent home for the family, and for 
the benefit of the family; that was the great paramount object 
to be accomplished, so as to attach the families of our people 
permanently to the soil of the state, and to provide the means 
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for their support and education, and in order to secure these 
objects and purposes beyond any contingency which might 
happen, it is expressly declared that no court, or ministerial 
officer in this state, shall ever have jurisdiction or authority 
to enforce any judgment, decree, or execution against the 
property so set apart, including the improvements made there- 
on, except for the following specified objects and purposes, 
to-wit: taxes, money borrowed and expended in the improve- 
ment of the homestead, or for the purchase money of the 
same, and for labor done and material furnished therefor, or 
for removal of encumbrances thereon. No court in this state 
has jurisdiction or authority to enforce any judgment or de- 
cree against the homestead, on any contract or cause of ac- 
tion made or arising since the adoption of the constitution, 
except for the five above enumerated objects. The jurisdic- 
tion of the courts to enforce judgments only on such contracts 
or causes of action as are specifically enumerated, is expressly 
limited by the constitution thereto, for the protection of the 
homestead for the benefit of the families to whom the same is 
set apart If there could be any doubt upon that qtestion 
the constitution removes it when it declares that it shall be 
the duty of the general assembly to enact laws for the full 
and complete protection and security of the same, (the home- 
stead) to the sole use and benefit of said families as aforesaid. 
It would be a legal absurdity to hold that the constitution 
contemplated that any other contracts should begmade in re- 
lation to the homestead, other than those expressly enumer- 
ated, and then to declare that no court in the state should 
ever have jurisdiction to enforce the same by its judgment. 
The constitution expressly limits the objects and purposes 
for which contracts in relation to the homestead shall be made 
which the courts have jurisdiction to enforce by judgments 
and decrees, and denies jurisdiction to all others. The con- 
stitution is exhaustive as to the class of contracts relating to 
the homestead, which the courts of the state have jurisdic- 
tion to enforce by judgments and decrees. 

The question which presents itself for our decision and judg- 
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ment is whether the 11th section of the act of 1868, under 
the provisions of which the homestead set forth in the record 
was sold, is or is not in conflict with the fundamental law of 
the state, in so far as that act authorizes the sale of the home- 
stead as therein provided. Inasmuch as the constitution ex- 
pressly denies jurisdiction to the courts of the state to enforce 
any judgment or decree which might be obtained on any con- 
tract or cause of action against the homestead, except for cer- 
tain specified objects therein enumerated, such denial of juris- 
diction to the courts of the state necessarily operates as a 7e- 
striction upon the power of the general assembly to enact a 
law authorizing a contract to be made for the sale of the home- 
stead, that not being one of the exceptions mentioned in the 
constitution. Besides, the constitution enjoins it as a duty 
upon the general assembly to enact laws for the full and com- 
plete protection and security of the homestead to the sole use 
and benefit of said families as aforesaid, that is to say, for the 
sole use and benefit of the families for whom the homestead 
was set apart. The act of 1868 authorizes a sale of the home- 
stead, With the approval of the ordinary, without any restric- 
tion or provision whatever as to whether such sale will be for 
the benefit of the family, and without making any provision 
whatever for the reinvestment of the proceeds of the sale of 
the homestead for the sole use and benefit of the family for 
whom it was set apart. The act of 1868 authorizes the hus- 
band and wife, with the approval of the ordinary, to sell the 
homestead without more, and is directly and manifestly in 
conflict with the true intent, meaning and spirit of the con- 
stitution, and is therefore void. It was competent for the 
framers of the constitution to deny therein to the courts of 
the state, jurisdiction for the enforcement of judgments ob- 
tained on contracts or other causes of action made and arising 
subsequent to its adoption against the homestead, except as 
therein specially provided. But if the court, in the case now 
before us, should undertake to enforce the judgment ob- 
tained by the plaintiff, based as it is on the deed conveying 
the title of the homestead made under the provisions of the 
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act of 1868, it would do so in the very teeth of the constitu- 
tion. The plaintiff has brought his action of ejectment to 
recover the possession of the homestead, and claims the legal 
right to do so under his deed made by Roberts and wife, with 
the approval of the ordinary, conveying the homestead to him 
as provided by the act of 1868. The jury found a verdict in 
favor of the plaintiff, and he is entitled to have a judgment 
on that verdict, that he recover possession of the homestead, 
and is entitled to a writ of possession to enforce that judg- 
ment, provided the act of 1868, on which his title is based, is 
a valid constitutional law. But here he is confronted with 
the stern provision of the constitution, which declares that no 
court or ministerial officer in this state shall ever have juris- 
diction or authority to enforce any judgment, decree, or exe- 
cution against the homestead property set apart as such, ex- 
cept for taxes, money borrowed and expended in the improve- 
ment of the homestead, or for the purchase money of the 
same, and for labor done thereon, or material furnished there- 
for, or removal of encumbrances thereon. It is not pretended 
that the contract or cause of action on which the plaintiff’s 
judgment is based was for either of the objects embraced in 
the exceptions specified in the constitution, but, on the con- 
trary, it is affirmatively shown by the evidence in the record 
that the proceeds of the sale of the homestead which was ap- 
proved by the ordinary, was to be invested by the husband in 
a shingle speculation. 

The plaintiff bases his right to recover the possession of 
the homestead on the provisions of the act of 1868, and the 
question is, which is the paramount law, the act of 1868 or 
the constitution of the state? The act of 1868, as has been 
already shown, being in conflict with the plain provisions of 
the constitution, the former must yield to the latter, and be 
declared void, so far as it relates to the sale of the homestead 
as therein provided. We will not now undertake to say that 
it would not be competent for the general assembly to provide 
by law for the sale of the homestead, under special circumstan- 
ces, if it should become necessary to do so, for the full and com- 
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plete protection and security of the family for whose sole use and 
benefit the homestead was set apart, and for the purpose of re- 
investing the proceeds thereofin another homestead, under such 
regulations and restrictions as will carry into effect the true 
intent, meaning and spirit of the constitution in relation to 
the homestead set apart for the sole use and benefit of the 
family. What we now decide is, that the general assembly 
have not done so by the act of 1868. The provision made 
by that act for the sale of the homestead as therein provided, 
is in conflict with the constitution, and necessarily defeats the 
true intent and meaning thereof, inasmuch as it authorizes a 
sale of the homestead by the husband and wife, with the 
consent of the ordinary, without any provision or restriction 
as to the application of the proceeds thereof for the sole use 
and benefit of the family for whom it was set apart. By no 
fair aud reasonable construction of the homestead provision 
in the constitution can it be assumed that it was intended that 
the homestead set apart should be sold, and the proceeds 
thereof invested in a shingle speculation, or in any other 
speculation ; but, on the contrary, it was intended to be a per- 
manent home for the support and education of the family for 
whose sole use and benefit it was set apart. It may be said 
that the judgment which the plaintiff is seeking to enforce in 
this case is not based on a contract, but is based on his title 
- to the land in dispute. But the evidence in the record shows 
that he is seeking to recover the possession of the identical 
homestead set apart, from those for whose benefit it was set 
apart, and the evidence further shows that the only title 
under which he seeks to recover that possession is based 
on the deed made under the provisions of the act of 1868, 
authorizing the sale of the homestead by the tenants in 
possession thereof to him. The defendants offered in evi- 
dence the homestead exemption, to protect their possession 
thereto. The plaintiff replies by exhibiting his deed of 
the 10th of July, 1871, by which the defendants conveyed 
the homestead premises to him, with the approval of the 
ordinary, as provided by the act of 1868, therefore the 
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validity of the act of 1868, which authorized the sale of the 
homestead, was directly involved in the issue on trial. It 
may also be said that the judgments which are inhibited from 
being enforced by the constitution, contemplated judgments 
on contracts for money demands; that class of judgments un- 
doubtedly were intended to be embraced, but it by no means 
follows that no other class of judgments were intended to be 
included, where the words are broad and comprehensive 
enough to include all judgments. The words of the consti- 
tution are, that “no court or ministerial officer in this state, 
shall ever have jurisdiction, or authority, to enforce any judg- 
ment, decree or execution, against said property so set apart.” 
The clear and manifest intention of this clause of the consti- 
tution was to protect the homestead against any judgment, 
whatever might have been the cause of action on which it 
was founded, except such as are specified in the constitution. 
The plaintiff’s judgment, not being for a cause of action in- 
cluded in the exceptions mentioned, the court has no jurisdic- 
tion to enforce it against the defendant’s homestead. 
Let the judgment of the court below be ‘reversed. 


BLECKLEY and Jackson, Judges, concurred as set forth in 
the head-notes. They furnished no opinions. 


ExigaAn WI.iamMs, plaintiff in error, vs. THE STATE oF 
GerorGrA, defendant in error. 


1, Though, in a revision of the list of persons qualified to serve as jurors, 
certain names already drawn as grand jurors were dropped from the list, 
these persons are, nevertheless, qualified to serve at the term of the court 
for which they were drawn, and a bill of indictment found by them, with 
others, at that term, will not be quashed because their names are not on 
the new list, 

2. If it appear from the minutes of the court that a bill of indictment was 
found in the present year, an entry at the conclusion of the bill, giving it 
date in a future year, will be disregarded, 

3. If one pretending, by way of artifice, to be an sctomplice, but believed 
by the accused to be a real accomplice, perform acts at the instance of the 
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owner of the goods, amounting to the physical constituents of larceny, the 
pretended accomplice represents the owner as to such acts, and not the ac- 
cused, although the accused may have concurred in the acts and thought 
he prompted them. Such acts of the supposed accomplice cannot be im- 
puted to the accused as legally criminal, inasmuch as they really proceed 
from the joint will of the ower and the accomplice, and not from the joint 
will of the accused and the accomplice. 

. If one deemed an accomplice by another who intends to commit larceny, 
is really not so, but has only assumed the character in order tq pass with 
the other through the forms of the intended larceny, so that detection and 
arrest may be more certain, and such false accomplice, by direction of the 
owner of the goods, deliver the goods to the other, there is no taking with- 
out the consent of the owner, and the offense of larceny is not committed. 

. Nor is it larceny by the accused if such false accomplice, not being ex- 
pressly directed by the owner, make such delivery of his own motion, after 
being instructed by the owner to tell the accused to come and get the goods, 
and after the accused has come for them accordingly. 


Criminal law. Grand jurors. Indictment. Accomplice. 
Larceny. Before Judge Kippoo. Miller Superior Court. 
April Term, 1875. > 


Reported in the opinion. 


I. A. Busu, by Jackson & CLARKE; Henry C. SHEF- 
FIELD, for plaintiff in error. 


James T, FLEWELLEN, solicitor general, by A. Hoop, for 
the state. 


BLECKLEY, Judge. 


1. The bill of indictment was found by grand jurors, some 
of whom, after being drawn to serve at that term of the court, 
had been dropped from the general list of persons qualified 
and liable to serve as jurors on a revision of the list by the 
proper officers. This was made a ground of motion to quash 
the bill. It was promptly overruled for the reason that the 
revised list was made for the purpose of designating the names 
from which future juries were to be drawn, and had no rela- 
tion whatever to the juries which had already been drawn to 
do duty at the next term of the court—the term at which the 
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indictment was found. Any other construction would subject 
both the grand jury and the petit juries to a process of disin- 
tegration every time a revision of the general list takes place. 

2. Another ground of motion to quash was, that the in- 
dictment, upon its face, by an entry at the close of it, pur- 
ported to have been found at October term, 1877. This, also, 
was properly overruled. This entry was not an essential part 
of the indictment, and giving the year 1877 instead of the 
year 1874, was evidently a clerical error. The true date ap- 
peared on the minutes of the court, and was reproduced on 
the back of the indictment. 

3. The trial proceeded, and the defendant was convicted. 
He was charged with stealing thirty pounds of seed cotton, 
of the value of $1 00. It appeared in evidence that the cot- 
ton was on the owner’s plantation, in the possession of his 
tenant or agent. The agent, during the day, reported to the 
owner, that the defendant wanted to buy or get some cotton, 
and the owner replied : “Let him have.it, and I will be there 
at the getting.” That night, the owner, with a party of 
friends armed with guns, concealed themselves near the cotton 
house. As testified by the owner, he was told, at the con- 
versation in the day, by his agent, that the defendant would 
be there that night to get the cotton. He also testified that, 
on taking his position at night, he called out his agent and 
asked where the defendant was. Being told that he was in 
the woods about a quarter of a mile off, he directed the agent 
to go and tell him to come and get the cotton. The agent 
went, and after a short absence returned in company with de- 
fendant. Leaving defendant at the cotton house, within a 
few steps of where the owner and his party lay concealed, the 
agent went to his dwelling house, brought out a basket of cot- 
ton, delivered it to defendant, who moved off with it, and just 
then, the owner cried, “halt !” and his party discharged their 
guns in the air; the defendant dropped the basket, ran off in 
the darkness, and made his escape. The court charged the 
jury, in substance, that if the defendant and his associate in the 
transaction (the owner’s agent,) united in a common intent to 

VOL. Lv. 26. 
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steal the cotton, combining and confederating for that purpose, 
in executing the common intent, and one of them did the 
actual taking and carrying, they were both guilty. Also, 
that if the agent had no intent to steal, but the defendant be- 
lieved he had, and so combined and confederated with him to 
steal, and the agent handed him the cotton, and he took it and 
removed it any distance whatever, he was guilty. There is 
no evidence in the record upon which to charge the defendant 
with any taking and carrying away done by his supposed ac- 
complice. The evidence is clear that that person was in men- 
tal and moral concert with-the owner, not with the accused. 
It is incredible that he was engaged in stealing during this 
transaction. There was no guilty taking or carrying done by 
him, and it was error for the court to make any charge based 
on that hypothesis. The defendant is responsible alone for 
such taking and carrying away as were done by himself. Ac- 
cording to the evidence, the acts of the counterfeit accomplice 
proceeded from the joint will of himself and the owner, not 
from the joint will of himself and the accused. He, with the 
owner, was running on the line of detection and arrest. The 
accused had a supposed ally, but not a real one; he was run- 
ning by himself, on the line of guilt and impunity. His pre- 
tended accomplice, being a person of sound memory and dis- 
eretion, could do no act which would render the defendant 
guilty, for the former was making no effort to become guilty 
himself. He was, in fact, only a detective, not a thief. 

4. The second position of the charge is equally erroneous, 
when applied go the facts of this case. The evidence is clear 
and uncontradicted that the cotton was delivered by the 
owner’s agent. As testified by the latter, the owner said, 
during the day, “Let him have it, and I will be there at the 
getting.” As testified by the owner himself, he said, at night, 
“Go and tell him to come and get the cotton.” Either of 
these expressions might, without much strain, be construed 
into a direction on the part of the owner to deliver the cot- 
ton, and it was in fact delivered. There was no trespass com- 
mitted in the taking. There was no- taking without the 
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owner’s consent. True, the consent was given for a purpose 
quite aside from any design to part with the property ; but, if 
given at all, and the intended larceny was cut off as soon as 
the owner could, after delivery, ery halt! and fire off the 
guns, what taking was there which could, with any truth, be 
said to be without his consent? If the property was deliv- 
ered by the owner’s direction, and with his consent, it can 
make no difference legally, although it does morally, that the 
accused did not know of such direction and consent. Sup- 
pose the owner, instead of acting by. his agent, had acted in 
person, and delivered the cotton from his own hands, the de- 
fendant not knowing him to be the owner, but believing him 
to be another thief and a confederate with himself in the sup- 
posed larceny, would not an essential element of legal larceny 
be wanting ? 

5. But were it even granted that the agent made delivery 
on his own motion, without the owner’s consent, there was 
too much active participation by these two persons in this 
transaction for it to amount to larceny on the part of the ac- 
cused, It seems to be settled law that traps may be set to 
catch the guilty, and the business of trapping has, with the 
sanction of courts, been carried pretty far. Opportunity to 
commit crime, may, by design, be rendered the most com- 
plete, and if the accused embrace it he will still be criminal. 
Property may be left exposed for the express purpose that a 
suspected thief may commit himself by stealing it. The 
owner is not bound to take any measures for security. He 
may-repose upon the law alone, and the law will not inquire 
into his motive for trusting it. But can the owner directly, 
through his agent, solicit the suspected party to come forward 
and commit the criminal act, and then complain of it as a 
crime, especially where the agent, to whom he has entrusted 
the conduct of the transaction, puts his own hand into the 
corpus delicti, and assists the accused to perform one or more 
of the acts necessary to constitute the offense? Should not 
the owner and his agent, after making everything ready and 
easy, wait passively and let the would-be criminal ‘perpetrate 
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the offense for himself in each and every essential part of it? 
It would seem to us that this is the safer law, as well as the 
sounder morality, and we think it accords with the authori- 
ties: 2 Leach, 913; 2 East. P. C., ch. 16, section 101, p. 
666; 1 Car. & Mar., 218; Meigs, 86; 11 Humph., 320; 2 
Baily, 569. 

It is difficult to see how a man may solicit another to com- 
mit a crime upon his property, and when the act to which he 
was invited has been done, be heard to say that he did not 
consent to it. In the present case, but for the owner’s incite- 
ment, through his agent, the accused may have repented of 
the contemplated wickedness before it had developed into 
act. It may have stopped at sin, without putting on the 
body of crime. To stimulate unlawful intentions, with the 
motive of bringing them to punishable maturity, is a danger- 
ous practice. Much better is it to wait and see if they will 
not expire. Humanity is weak; even strong men are some- 


times unprepared to cope with temptation and resist en- 
couragement to evil. 
Let the judgment be reversed. 


Joun C, Maunp, plaintiff in error, vs. Joun R. KeEatine, 

defendant in error. 

Where there has been no service and no appearance, illegality is the proper 
remedy by which to resist a levy; but if, at the hearing, the record show a 
regular return of service by the proper officer, such return will be conclu. 
sive until traversed according to law, unless it be made to appear that the 
court, with actual service, would have had no jurisdiction of the defendant 
or of the subject matter of the suit. 


Illegality. Service. Return. Sheriff. Before Judge James 
JoHnson. Talbot Superior Court. March Term, 1875. 


This decision also disposed of the case of John M. Grant 
vs. Gregory Bass, decided by Judge James Johnson at the 
April term, 1875, of Harris superior court, argued for plain- 
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tiff in error by L. L. Stanford, and for defendant, by James 
M. Mobley. 
The facts will be found in the opinion. 


W. A. LirrLe; E. H. Worritt, for plaintiff in error. 
Wiuus & WILLIs, for defendant. 


BLECKLEY, Judge. 


John R. Keating filed his declaration of complaint vs. John 
C. Maund, to the March term, 1871, of ‘Talbot superior court. 
The sheriff made the following entry on the original declara- _ 
tion : 

“Served John C. Maund with a copy of the within process 


by leaving at his most notorious place of abode. March 3d, 
1871. H. Hat, Sheriff.” 


At the March term, 1872, the plaintiff took judgment by 
default, and execution issued and was levied on the property 
of the defendant, who interposed an affidavit of illegality, 
alleging as his only ground, that he had never been served 
with a copy declaration and process according to law. At 
the March term, 1875, of Talbot superior court the plaintiff 
tendered issue on said affidavit and a jury was impanneled 
to try the issue. The original declaration, process and return 
of the sheriff were admitted in evidence. 

The defendant then proposed and offered to prove by wit- 
nesses that he had not been served, and that the return made 
by the sheriff was not true, which testimony the court refused 
to admit. 

The court then further ruled that there was no issue to 
submit to the jury ; that the return of the sheriff was conclu- 
sive between the parties, and that the defendant is estopped 
from denying the return and can only show its falsity in an 
action against the sheriff. The court then dismissed the affi- 
davit of illegality. 

Where a judgment debtor, after levy upon his property, 
alleges that he has not been served and has not appeared, affi- 
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davit of illegality is his proper remedy. He can thus bring 
himself before the court, Code, section 3671, and have what 
he alleges tried, under the rules of evidence that apply to such 
an issue. One of these rules is that if there be an entry of 
service by the sheriff or other proper officer, the defendant 
may traverse it, if he does so within the prescribed time : Code, 
section 3340 ; 47 Georgia Reports, 320; 49 Ibid., 231. We 
think, for the sake of making a complete record, and showing 
on the face of the proceedings that the return has or has not 
been successfully attacked, that there should be a formal tra- 
verse of it in writing before any evidence is received to im- 
‘ peach it. We hold, moreover, that until thus traversed and 
falsified, the return is conclusive; provided the case be one in 
which, if actual service had in fact been made, there would 
have been no defect of jurisdiction in the court, either as to 
the person of the defendant or as to the subject matter of the 
suit. With such defect, the return, like the judgment of a 
court having no jurisdiction, would be open to attack at all 
times and inall places: 48 Georgia Reports, 491. Whatever 
facts exist to show that the return need not be traversed, or 
that it is or has been traversed within due time, should be 
alleged by the defendant. Presumptions are against him 
where the return is regular on its face, and it is for him to 
make good his right to attack it. He should show that he is 
not too late: 49 Georgia Reports, 231. In the case under 
review there was no traverse of the return. Evidence was 
offered against it without any pleading whatever to rest such 
evidence upon. The court was right in excluding it, and when 
excluded the return stood on the record uncontradicted ; and 
the court could and did try the issue of illegality by inspec- 
tion. There was nothing for the jury; and the judgment dis- 
missing the affidavit of illegality, though put upon too high 
a ground, was correct. 
Judgment affirmed. 
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Henry F. Rvuker, plaintiff in error, vs. A. J. Womack, de- 
fendant in error. 


1, The withdrawal of a first claim terminates that suit. 

2. If the same claimant, in resistance to the same levy, interpose a second 
claim, after he has parted with title to a purchaser, such purchaser will not 
be bound by a judgment rendered on the second claim, subjecting the prop- 
erty, even though he purchased pending the former claim. A privy in es- 
tate is unaffected by a judgment adverse to his predecessor’s title, if the 
suit in which the judgment was rendered was commenced after the prede- 
cessor had transmitted all his title. 

. The commencement of a claim case is not the levy, but the interposition 
of the claim. 

. Although land sold by the defendant in f. fa. to a dona fide purchaser for 
value, be levied upon before the purchaser has held it for four years, and 
while it is subject to the judgment lien, yet, if the plaintiff neglect for the 
further term of four years to enforce the levy, when no obstruction is in 
the way of its enforcement, and during such four years thé land be in pos- 
session of another dona fide purchaser for value, who holds under the first, 
it will be discharged from the lien, This case is within the letter of the 
Code, and is also within the equity and spirit of the statute as it stood prior 
to the adoption of the Code. 


Claim. Judgments. Privies in estate. Lien. Vendor 
and purchaser. Before Judge Kippoo. Clay Superior Court. 
March Term, 1875. 


Reported in the opinion. 


JoHn T. CLARKE; JoHN C. WELLS, for plaintiff in error. 


H. & I. L. Frecver; R. E. Kennon; 8. A. McLenpon, 
for defendant. 


BLECKLEY, Judge. 


The material facts may be understood from a kind of skel- 
eton of dates and events. September, 1856, judgment in 
favor of creditor against his debtor; November, 1856, con- 
veyance of land by the debtor to first claimant; January, 
1859, levy on the land; March Ist, 1859, first claim; March 
17th, conveyance of the land by claimant to his surety ou the 
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claim bond; September, 1859, claim withdrawn, and fi. fa. 
ordered to proceed; December, 1859, second claim interposed 
by the same claimant; November, 1863, conveyancé of the 
land to second claimant from first claimant’s vendee; March, 
1869, final verdict against first claimant on his second claim, 
and order that the fi. fa. proceed; June, 1873, claim inter- 
posed by second claimant, who had been in possession of the 
premises ever since the date of the conveyance to him from 
the first claimant’s vendee. The first claimant, his vendee, 
and the second claimant, all three, seem to have been pur- 
chasers for value; and there is no evidence in the record that 
either the first or the second claimant had any notice of the 
judgment at the time they respectively purchased. On the 
contrary, the record states expressly that the second claimant 
was an actual purchaser for value; and there is no hint that 
he knew anything of the judgment or the levy until the final 
trial of the first claimant’s second claim, in 1869; at which 
trial he appeared as a witness in behalf of the first claimant, 
whether voluntarily or under the compulsion of a subpoena 
is not stated. 

1. The first claimant’s vendee bought pending the first 
claim, and was surety on the bond, He was, therefore, af- 
fected with notice of the judgment and the levy. It will be 
remembered, however, that this first claim was withdrawn ; 
and, consequently, that no conclusive judgment was or could 
be rendered in that case. The statute (Code, section 3740) 
recognizes the right of a party to withdraw his claim if he 
has not exercised the right once already; and we hold that 
such withdrawal terminates that suit, and the order directing 
the fi. fa. to proceed is not a bar. The same claimant, if he 
retains the title, may claim again; or if he conveys the title, 
his vendee, or those holding under him, may interpose the 
second claim. 

2. Here a second claim was interposed by the same claim- 
ant, but it was after he had parted with title. He conveyed 
the title to a purchaser in March, and in the following De- 
cember, when he had no vestige of title, made the claim on 
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which judgment was rendered against him nine or ten years 
afterwards. The state of the title at the time of levy (at all 
events, if the levy be upon land,) does not determine who 
ought to be claimant. What title the claimant himself may 
have had at the time of the levy, or at any other time prior 
to his assertion of title by interposing the claim, is not always 
important. He swears that the land is his, not that it was 
his. Whenever he ceases to be owner he ceases to be in a 
situation to institute his suit as claimant. Claim is not a 
remedy to prevent levy but to prevent sale. The levy is 
already made, and the claim is interposed to stop it from pro- 
ceeding and to prevent its consummation by sale, delivery of 
possession, ete. There may be other actions, such as trespass, 
which can be commenced to redress an illegal levy when title 
has been parted with after the levy and before action brought, 
but claim is not an appropriate remedy if the claimant has no 
title when he comes forward to inaugurate litigation. If, as 
in this case, he does interpose a claim after his title is gone, 
of what effect can the judgment be in barring his privies who 
derived their title from or through him by prior conveyance ? 
Where the doctrine of lis pendens applies, privies are con- 
eluded by a final judgment on the merits in a case pending 
when they purchased ; but there is, perhaps, no instance in 
the whole law where privies in estate are held affected by the 
result of litigation in a suit commenced by or against a pre- 
decessor in the title after he has transmitted all the title he 
ever had: 1 Greenleaf’s Ev., section 536. 

3. We hold that the commencement of a claim case is not 
the levy, but the interposition of the claim. Until then, the 
proceeding is wholly between the plaintiff and the defendant 
in fi. fa. The question of title in the claimant is made, not 
by the levy, but by the claim, and that is the /is to which the 
claimant is a party. 

4, When the first claimant interposed his second claim, the 
title, so far as it had ever been in him, was in his vendee, 
That vendee had purchased pending the first claim, but was 
not barred from interposing a claim for himself, because the 
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first claim, having been withdrawn, resulted in no final judg- 
ment on the merits. His right to claim passed, in 1863, to 
his vendee, and that right was exercised in 1873 under these 
circumstances: By the judgment, in 1869, against the first 
claimant on hjs second claim, all obstacles which had been 
presented to the enforcement of the levy were removed. The 
plaintiff in fi. fa. had an open path, and might have proceed- 
ed with his levy; but he paused, voluntarily, for more than 
four years. After this period of unexplained repose he at- 
tempted to bring the land to sale, and the second claimant, 
who had been in possession throughout these four years of in- 
action, as well as for many years previously, filed his claim. 
This was the third claim in order, but was really only the 
second one resting on the chain of title which had come down 
to this claimant from the defendant in fi. fa. The second 
claim in order was, as already shown, commenced tvo late to 
bear on that title, as the party who interposed that claim had 
severed himself from it. There was, previous to the trial of 
the last claim, no judgment which estopped the second claim- 
ant; and the only remaining question is, whether he was pro- 
tected by his possession as a bona fide purchaser for value. 
We hold that he was. His case falls within the words of the 
Code, section 3583, and is within the clear equity and spirit 
of the prior statute on the same subject. The principle of 
equitable construction of such statutes is recognized in many 
decisions, and is stated with great perspicuity in Strawbridge 
vs. Mann, 17 Georgia Reports, 456. Undoubtedly, as a gen- 
eral rule, the four years must run prior to the levy; but where 
a levy has been made, and the plaintiff lies by for more than 
four years afterwards, without attempting to enforce it, (in the 
meantime all obstructions being out of the way,) the reason 
for giving full effect to the claimant’s possession during such 
an interval as that, isthe same; and, for the purposes of pro- 
tection to him, the case should be treated as if there had been 
no levy at all. In abstract justice between party and party, 
and in considerations of public policy, a possession for the 
statutory period pending an inactive levy, is equivalent to the 
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same length of possession before a levy has been made. The 
plaintiff might as well fall asleep without a levy as with it. 
If he means aztion he ought to act within four years. That 
is long enough for the claimant to watch him in his slumbers. 
We have, throughout this opinion, made every assumption 
in favor of all the elements of a bona fide purchase for value, 
including want of notice, as to both claimants. The judge’s 
certificate to the bill of exceptions states that all the evidence 
adduced on the trial is not set out; and whatever may be the 
deficiences of the evidence as it comes to us, we ought to sup- 
pose that the missing evidence to which the judge refers would 
make it complete. 
Judgment affirmed. 


Joun N. Giumore, plaintiff in error, vs. JoseEpH Bangs, for 
use, ete., defendant in error. 


1, When it appears that a transfer of the account sued upon was in writing, 


parol evidence of the same is inadmissible. The mere fact of transfer is ~ 


irrelevant, and to give any legal effect to the instrument, it should be pro- 
duced as the best evidence: 78 Georgia Reports. 580. 

2. When an account is in suit in the name of the original creditor for the use 

of another person, it is no concern of the debtor whether it has been as- 

signed to the usee or not, unless the determination of that question is neces- 
sary to some other ground of defense. It is no defense that the assignment 
was made to defraud creditors. 

A plaintiff who admits that he has. filed a petition in bankruptcy, may re- 

cover in a pending suit on a cause of action previously existing, there being 

no plea of the bankruptcy and no proof of adjudication, Even with such 
plea and proof, he can proceed for the benefit of whom it may concern: 

42 Georgia Reports, 37; 44 lbid., 18 ; 49 Ibid., 415. 

4. For the sake of maintaining a great general rule of law, and to ayoid 
trenching on the province of the jury and the discretion of the judge, this 
court, however hard the particular case, will leave a doubtful verdict to 
stand where the controversy is one of fact merely, and a new trial has been 
denied below. . 


Evidence. Account. Assignment. Bankrupt. New trial. 
Before Judge HerscHet V. Jounson. Washington Supe- 
rior Court. March Term, 1874. 
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Reported in the opinion. 


GitmorE & JorDAN, by H. D. D. Twiaes, for plaintiff in 


error. 


LANGMADE & EvANs, by brief, for defendant. 


BLECKLEY, Judge. 


Gilmore employed Bangs to conduct a mercantile business 
for one year, at an agreed salary of $700 00. Bangs entered 
on the performance of his undertaking and served about a 
month, and Gilmore discharged him. After the expiration 
of the year, Bangs brought this suit for his salary, and re- 
covered the whole amount, less what he had received on ac- 
count. -A new trial was moved for and refused. Before the 
trial, the declaration was amended by introducing the names 
of two persons, husband and wife, the son-in-law and. the 
daughter of plaintiff, as usees; and the action proceeded in 
the plaintiff’s name, for their use. In the course of his tes- 
timony to the jury, the plaintiff stated that, before filing his 
petition in bankruptey, he had transferred this claim to his 
daughter, one of the usees, to secure her in a loan made to 
him of $75.00, and to defeat the collection of a certain judg- 
ment against him controlled by Gilmore. On cross-examina- 
tion, he admitted that the transfer was in writing and the 
writing not being produced nor accounted for, the defendant 
moved to exclude his evidence concerning it. The court over- 
ruled the motion, holding that the fact of transfer was com- 
petent, but excluded any evidence of the contents of the trans- 
fer. 

1. The evidence was altogether harmless, but still, we 
think the fact of traasfer ought to have been repelled for 
irrelevancy. Asa mere fact it could have no application to 
the case. To give it effect as a transfer it would have to be 
looked into; its legal significance would have to be examined, 
and that would involve contents, terms, in short, the whole 
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instrument: 18 Georgia Reports, 580; 14 Ibid., 131; 6 Ibid., 
260. 

2. But we are also satisfied that the whole subject of trans- 
fer to the usees, one or both, was utterly immaterial. The ac- 
count was sued upon as if it were not assigned. No assign- 
ment was declared upon, and therefore, whether it had been 
transferred to the usees by writing or in parol, or not at all, 
was not material to any right of the defendant. He was not 
prejudiced as to any substantial defense which he had to the 
action. He pleaded a set-off which accrued to him against the 
plaintiff before the transfer; to that he was entitled, and it 
was allowed to him. He also pleaded the general issue and a 
breach of contract by the plaintiff, and to these pleas he adduced 
evidence, and they were passed upon by the jury. These were 
all the defenses he filed. All parties interested were before 
the court, and had there been a verdict for the defendant, the 
usees, as well as the original plaintiff, would have been bound 
by it. By the Code, section 2244, all choses in action arising 
upon contract are assignable, but with full protection to the 
debtor as to all equities up to the time of notice. If both 
assignor and assignee are before the court as parties, the debtor 
is secure of all of his rights of defense, and further than they 
are involved, he is not concerned with the question of title: 
Code, section 2789; 52 Georgia Reports, 129. Complaint 
is made that this transfer was, in part at least, to defraud 
creditors. But that is for the creditors to urge. It cannot 
avail the debtor as a defense, since it deprives him of no right. 

3. The bankruptcy of the plaintiff was neither pleaded nor 
proven. He testified that he had filed a petition, but the 
evidence went. no further. Nothing was said of an adjudica- 
tion or the appointment of an assignee. But under the rulings 
of this court heretofore, bankruptcy of the plaintiff is no ob- 
stacle to his proceeding with a pending action: 42d Georgia 
Reports, 37; 44th Ibid., 18; 49th [bid., 415. He can go on 
till some one appears with a better right. The recovery will 
inure to whoever is entitled to it. If these usees are the real 
and rightful owners, they will take it ; and so of the assignee 
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in bankruptcy. Even creditors can come in and claim the 
proceeds, by adopting proper measures for that purpose, if 
they are met by no superior claimant. 

4. On the merits of the defense as to the facts we do not 
pronounce, further than to say that whether there was cause 
for discharging the plaintiff or not from the service of the de- 
fendant, appears to us doubtful. That doubt we cannot make 
the basis of reversing the judgment, even though the case be 
a hard one upon the defendant. He took the responsibility. 
of discharging the plaintiff, and tried to justify his deed be- 
fore a jury of his neighbors. He failed, and the judge who 
presided in the case refused to concede an opportunity for re- 
peating the effort. We must preserve the great general rule 
which subjects facts to the decision of the jury, and which, 
at the same time, allows a broad discretion to the judge in 
granting or refusing new trials in cases of doubt. 

Judgment affirmed. 


Louisa KELLER, plaintiff in error, vs. MAYER, Straus & 
Baum, defendants in error. 


1. When a creditor is pursuing property by levy, on the ground that it is the 
proceeds of his debtor’s services rendered in a mercantile business con- 
ducted by the debtor, nominally as agent for his wife, the value of his ser- 
vices is a pertinent fact, and evidence touching the same is admissible for 
the creditor in a claim case between himself as plaintiff in #7. fa. and the 
debtor’s wife as claimant. 

. In such a case, where the debtor’s wife contends that the capital and busi- 
ness were exclusively her own, and that her husband was in her service, as 
agent, without other compensation than support and necessary expenses, the 
yearly cost of such support is a fact admissible in evidence in her behalf. 

3. If the wife’s separate estate be thé only capital ever put into a mercantile 
business conducted by the husband in his name as her agent, and the busi- 
ness was commenced in good faith as hers, and has ever since been con- 
ducted, in like good faith, as hers, she is sole proprietor of the business it- 
self, and of all goods forming part of the regular stock in trade; and the 
goods are not subject to levy and sale for his debts contracted prior to the 


commencement of the business. 
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4. Husband and wife are not permitted by the law to cover with her name 
his business or property, in order to protect the same against his creditors. 
In a contest between the wife and the creditors, any fraud or false coloring 
which may have been practiced or attempted, may be inquired into, and if 
the husband be the real owner, the creditors will prevail. 

. The husband may be his wife’s agent or employee in the management of 
her separate estate; and if she becomes indebted to him for services, by 
contract, express or implied, she is subject to garnishment at the instance of 
his creditors. 


Husband and wife. Debtor and creditor. Evidence. 
Principal and agent. Garnishment. Before Judge JAMES 
Jounson. Talbot Superior Court. March Term, 1875. 


Reported in the opinion. 
Wituls & W111, for plaintiff in error. 
E. H. Worr tu, for defendants. 


BLECKLEY, Judge. 


Creditors of the husband levied upon goods in a store car- 
ried on by him as agent for his wife. Their judgment was 
rendered in 1866. The business was opened upon money bor- 
rowed by the wife from her uncle, in 1869, and had increased 
from avery small beginning to some thousands of dollars. 
The wife gave some attention to the business, hired and paid 
clerks, received the money at the close of each day, ete. The 
husband was an excellent business man, and, after reforming 
intemperate habits, under which he labored at first, gave his 
whole time and attention to it, up to the time of the levy in 
1873, receiving for his services nothing but support and neces- 
sary expenses. There does not appear to have been any ex- 
press contract on the subject of his compensation. He held 
himself out as agent for his wife, using in the business his 
name as such agent, and she claimed everything ; he claimed 
nothing. 

On the levy of the plaintiff’s execution upon certain arti- 
cles of the stock she interposed her claim, and the jury, on 
the trial of the claim case, found the property subject. 
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1. The plaintiffs sought to show that the property in the 
goods levied upon was in the husband, their debtor; and, as 
evidence on that subject, they endeavored to establish the fact 
that the goods were the proceeds of his labor. Upon the offer 
of evidence to prove the value of his services in the business, 
the claimant objected, and the evidence was admitted. It was 
properly admitted on the ground that the value of labor has 
some tendency to show whether what is alleged to be its pro- 
duct, was really so or not. On the plaintiffs’ theory, the ser- 
vices and the goods stood to each other in the relation of cause 
and effect, and the value of the services certainly went to il- 
lustrate the adequacy of the alleged cause. 

2. It followed as a logical sequence that the claimant had 
a right, on her theory, to prove the yearly cost of her hus- 
band’s support. She endeavored to account for the rendition 
of his services by showing that he was in her employment, 
and that she supported him and paid his necessary expenses. 
What was the cost of his support as compared with the value 


of his services, went to illustrate the truthfulness or non-truth- 
fulness of her position. The court erred in rejecting the evi- 
dence offered by the claimant on that subject ; more especially 
as evidence had been admitted, at the plaintiffs’ instance, of 
the value of his services. It was services on one side and 
support on the other, and how the two were related in value 


was a relevant question. 

3. The court charged the jury that if a married woman 
allow her husband to use, in buying and selling goods as a 
merchant, money belonging to her separate estate, the goods 
became his property, and are subject to his debts; also, that 
if a man, acting as agent of his wife, by his skill and labor 
make property, it does not belong to the wife; that property 
made by the husband, by his labor and the use of money be- 
longing to the wife, is, as to the surplus over and above her 
capital and interest thereon, his property, and subject to his 
debts. In thus charging, in view of the facts of this case, 
the court erred. If the husband, in buying and selling, use 
the wife’s money for her, in her business, the goods are hers 
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and not his, and are not subject to his debts. If he be truly 
her agent he is not his own principal, and the fruits of his 
agency belong to her. If, on the contrary, the truth of the 
case be that the husband is merely using the wife’s money 
with her consent, in his own business, she is his creditor for 
the principal advanced, with interest, and the stock and all 
accumulations are his, and the rights of his creditors attach. 
The principle announced in the third head-note to this opin- 
ion is deemed by the whole court to be sound law. 

4. In refusing to charge, as requested, that if the property 
levied upon has not belonged to the defendant in fi. fa. since 
the judgment was rendered against him, it is not subject, the 
court below committed palpable error. A judgment binds 
only the property of the defendant, owned by him at or after 
the rendition of the judgment. The true inquiry in the 
present case was as to the title to the property levied upon, 
which title was, according to the evidence, in the defendant or 
in the claimant. The real problem was, which of the two 
was the true owner. There was no pretence that it belonged 
to any third person. Husband and wife are not permitted to 
cover with her name his business or property, in order to pro- 
tect it against his creditors. Any fraud or false coloring may 
be exposed, and the very truth of the matter established. If 
the property under seizure be that of the husband, the credit- 
ors will prevail; but if it be that of the wife, who is not their 
debtor, nor bound to pay her husband’s debts, they ought not 
to prevail. 

5. The legal theory upon which this case seems to have 
been tried, we deem erroneous. In Georgia, as the law now 
stands, the wife is a feme sole in respect to her separate prop- 
erty, and the husband may become her agent or employee in 
its management. She needs no trustee to hold title or make 
contracts. The legal, as well as the equitable title (where 
the estate does not come to her united with a trust,) is in her, 
and she can bind it by her contracts. Even her husband, 
acting fairly and bona fide, may become her creditor for ser- 


vices, by contract expressed or implied, and if he be such cred- 
VOL. LV. 27. 
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itor, his creditors have their remedy against her by garnish- 
ment. The law will keep a close watch over the married pair 
to prevent frauds, but will not interdict fair dealing between 
them, except in the instances expressly prohibited. 

The principles ruled will sufficiently dispose of exceptions 
in the record not specially noticed. 

Judgment reversed. 


T. S. FonTAINE, plaintiff in error, vs. M. T. BERGEN, defend- 
ant in error, 


. There is no provision of law for a proceeding in a justice’s court to set 
aside its own judgment and grant a new trial. 

. If a void judgment be rendered by a justice’s court, although that court 
has no power to set it aside, it, as well as all other courts, may disregard it, 
and treat it as a nullity whenever and wherever it comes in question. 

. Under the act of 1873, (Code, section 4161,) final judgment may be ren- 
dered ina justice’s court against a garnishee who fails to answer within 
ten days after service, as soon after default as there shall be a judgment 
against the defendant upon,which to found it. This act changes the rule 
laid down in 44 Georgia Reports, 188. 

. Where the superior court has dismissed an appeal from a justice’s court, 
and it does not appear from the record that the amount involved was over 
$50 00, the supreme court cannot reverse the judgement, 


Justice Courts. Judgments, New trial. Garnishment. 
Appeal. Before Judge JAMEs JoHNsON. Muscogee Superior 
Court. November Term, 1874, 


On October 30th, 1873, Bergen brought suit by attach- 
ment against one Enoch Dudley in the justice court of the 
six hundred and sixty-eighth district, returnable on the 19th of 
the following month. On November 3d, process of garnish- 
ment was served upon Fontaine requiring him to answer on the 
13th of the same month. On the 19th, judgment was ren- 
dered against said garnishee as in default. On the 28th, he 
moved to set aside said judgment on the following grounds, 
to-wit: 
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Ist. Because he owed said defendant nothing. That on 
the 13th of November he went twice to the office of the jus- 
tice of the peace before whom said process of garnishment 
was returnable, for the purpose of answering, but that officer 
was not there; that he was, at the time of making the motion, 
ready and willing tu answer. 

2d. Because the notice served upon him on November 3d, 
requiring him to answer on the 13th, was not such as was re- 
quired by law. 

3d. Because the time at which he was required to answer 
was not on the regular trial day for holding the court in said 
cause. 

4th. Because the execution against Enoch Dudley, defend- 
ant, was void, as neither the attachment nor the summons on 
attachment, bears date twenty days before the day of trial. 

5th. Because the 19th of November was the day set for the 
trial of the case, and the judgment rendered on that day was 
void as rendered at the first term of the court. 

The motion was overruled, and Fontaine appealed to the 
superior court. In this tribunal the appeal was dismissed, 
for what cause does not appear, and Fontaine excepted. 

The record in the supreme court fails either to disclose 
what amount was claimed by the plaintiff, or for what amount 
judgment was rendered either against the defendant or the 
garnishee. 


J. M. Russet, for plaintiff in error. 
J. M. McNerz; B. A. THornton, for defendant. 


BLECKLEY, Judge. 


The head-notes set forth the opinion of the court on all the 
points decided. Upon the first of these, see Doughty, Pear- 
son & Company vs. Walker, 54 Georgia Reports, 595; The 
Dalton City Company vs. Haddock, Ibid., 584. 

Judgment affirmed. 
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MartHew J. Carswe .t, plaintiff in error, vs. ALGERNON S. 
HARTIDGE, defendant in error. 


1. A deed to land, made in terms of the statute, by a debtor, with consent of 
his wife, to secure a debt, vests title in the creditor, and recovery in eject- 
ment may be had thereon, if the debt has matured and remains unpaid. 

. If, however, the deed be infected with usury, it is vaid as title, and recov- 
ery of the land cannot be had upon it against the maker. 

. In pleading usury for the purpose of avoiding the deed, it is unnecessary 
to set it out with all the particularity required in pleas of usury to actions 
for money. In such actions, amounts are material, but in attacking a deed, 
the bare fact of usury is enough to decide the issue of title. 

. When fraud or duress is relied upon to defeat a deed, the issuable facts 
constituting such fraud or duress, must be specially set forth in the pleas. 
In the present case, the facts alleged do not amount to such fraud or duress 
as will avoid the deed, 


Debtor and creditor. Deeds. Ejectment. Usury. Plead- 
ings. Before Judge BARTLETT. Wilkinson Superior Court. 
April Term, 1875. 


Hartridge brought complaint against Carswell for certain 
lands. ‘The defendant pleaded the general issue and the fol- 
lowing special pleas : 

Ist. That he is not in possession of any lands in the county 
of Wilkinson to which plaintiff has any legal title; that the 
deed under which plaintiff claims was obtained by fraud and 
deception, and was given to secure the payment of a supposed 
indebtedness ; that plaintiff procured the deed by representing 
to defendant that it was not to be an unconditional conveyance, 
but a mere security for the payment of his indebtedness, and 
that if such security were given plaintiff would advance money 
to pay off other debts which had accrued against defendant, 
which promise has not been fulfilled. 

2d. That the consideration of the deed is usurious, as shown 
in the following statement: $101 34 charged as interest on 
$18,034 59, from November 4th to December 14th, 1870; 
$85 94 charged as interest on $14,945 95, from December 
14th, 1870, to January 10th, 1871; $493 68 charged as in- 
terest on a note, dated January 10th, 1871, due 4th Novem- 
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ber, 1871, for $7,550 96; $507 95 charged as interest on a 
note, dated January 10th, 1871, due 13th November, 1871, 
for $7,550 96; $60 48 on a note given January 10th, 1871, 
for $800 00, due November 4th, 1871; that the entire usuri- 
ous consideration amounts to $1,249 37. 

3d. That plaintiff, at the time the deed was made, gave de- 
fendant hfs written obligation to reconvey the property when 
the debt was paid; that about the time the debt fell due, he 
wrote to defendant for this obligation, which he alleged ought 
to be in his hands for the protection of both parties; that de- 
fendant was induced to send him the obligation, and he has 
since held possession of it without any surrender or cancella- 
tion of defendant’s note. 

4th. That defendant’s wife was induced to sign the deed by 
a fraudulent representation that it was a mere security, not a 
conveyance, and that it was not read to her. 

By amendment defendant further pleaded that the con- 
sent uf the wife is absolutely essential to the validity of such 
a contract as the one stated above, but that her consent was 
obtained by fraud and duress ; that the signatures were neither 
made nor acknowledged before a justice of the peace; that no 
judgment was ever obtained on said notes or other evidences 
of debt, nor was there any lawful levy and sale; that no deed 
has been filed in the office of the clerk of the superior court 
in the county where the land is situated; that plaintiff prom- 
ised that if defendant would procure the signature of his wife, 
$6,000 00 of his debts to other parties should be paid by 
plaintiff, and also the premium on a $10,000 00 policy upon 
defendant’s life; that plaintiff paid this premium, but refused 
to fulfil his other promises. 

The plaintiff demurred to all of the aforesaid special pleas. 
The demurrer was sustained, and defendant excepted. 

A verdict was then taken for the plaintiff. Error is as- 
signed upon the above ground of exception. 


Por, Hatt & Lorton; J. W. Linpsay, for plaintiff in 
error. 
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F. CHAMBERS, for defendant. 


BLECKLEY, Judge. 


1, The deed in question was made in pursuance of the 
statute (Code, section 1969) to secure a debt. By the express 
declaration of the statute it is not a mortgage, but* an abso- 
lute conveyance, passing title. The necessary legal conse- 
quence is, that a recovery can be had upon it in ejectment, or 
in statutory complaint for land, so long as the title remains in 
the creditor and the debt is unpaid, especially, if the debt, as 
in this ease, is overdue. That the next section of the Code 
gives a remedy for collecting the money by proceeding to judg- 
ment, filing a deed, levying upon the land and selling it, does 
not negative the former remedy. The creditor may either 
assert his title or part with it to the debtor, at his option. 
He may possess himself of the land and hold it till he is sat- 
isfied, or he may enforce satisfaction in the manner pointed 
out by section 1970. In this respect, his position is like that 
of an ordinary vendor of land who retains the title as security, 


giving a bond to convey on payment of the purchase money. 
2. But if the conveyance to the creditor be infected with 


usury, the question is materially altered. In that event, the 
deed is void as to title, and the land cannot be recovered upon 
it from the grantor: Code of 1868, sec. 2025 ; Sugart vs. Mays, 
54th Georgia Reports, 554. It may be that a deed not bar- 
gained for asa part of the usurious contract, nor then con- 
templated by the parties, but afterwards executed, in good 
faith, in final payment of the debt, even without purging the 
latter of usury, would not be void. That need not now be 
decided. But where the deed is for securing an usurious debt, 
whether the conveyance be stipulated for at the creation of 
the debt or not till afterwards, it cannot operate as title, for 
it becomes a part of an executory scheme for collecting usury. 
It was not the purpose of the acts embodied in section 1969 
of the Code to enable parties to pass absolute title as security 
for usurious debts. This new legislation did not repeal or 
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modify the prior law on the subject of usury. <A creditor, 
whose debt is free from usury, may have the high security pro- 
vided for by section 1969, but no such mighty lever was in- 
tended to be put into any creditor’s hands to aid in coercing 
payment of a tainted debt. Asan equitable mortgage the 
deed may possibly have effect, so as to secure principal and 
lawful interest, but as title it can have no effect at all, any 
more than it would have had if executed under the prior law 
and with a like taint. With usury in the debt, a deed made 
under section 1969 may stand no lower than an absolute deed 
made under the general law to secure a similar debt, but it 
can stand no higher. 

3. It was not insisted before us that the plea of usury in the 
deed was unnecessary because the same matter could be given 
in evidence under the general issue, but that the plea did not 
set out the usury with the amplification and minuteness re- 
quired by section 3419 of the Code of 1868. We think this 
ground of objection untenable, for the section referred to ap- 
plies to pleas in a different class of actions, those for money, 
where precise amounts are material. Here the bare fact of 
usury was sufficient to defeat the deed as title. Taking all the 
special pleas together as one answer, the defense of usury was 
sufficiently set out to withstand a general demurrer, and it 
was error to strike them to the extent of that defense. 

4, But the other defenses embraced in the special pleas were 
not good, as pleaded. In pleading fraud and duress, specific 
facts must be stated with due certainty, and where the execu- 
tion of a deed is the result, the facts must be such as will 
avoid the deed. Ignorance of the defendant and his wife, as 
to’ the character and contents of the deed, is not properly ac- 
counted for. The deed was before them; why did they not 
examine it or cause it to be examined? Several of the mat- 
ters complained of in the pleas are mere breaches of contract 
on the part of the creditor. What damage resulted from 
them is not alleged, nor is it shown why any such damage 
cannot be compensated without divesting the title conveyed 
by the deed. Are these matters of alleged contract to be en- 
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grafted upon the conveyance as conditions subsequent? We 
see no solid merit in any of the stricken defenses except that 
of usury ; and as to it alone, the judgment is reversed and a 
new trial granted. 

Judgment reversed. 


Mary M. Brown, plaintiff in error, vx. Mary A. OATTIS, 
defendant in error. 


1. If several attorneys represent the losing party in the trial, and all of them 
but one, on a motion for a new trial, file an affidavit to their ignorance of 
the incompetency of a juror, and there is no explanation in the record why 
a similar affidavit from this one is omitted, it ought to be presumed that he 
knew of the juror’s incompetency. In respect to such a matter, knowledge 
by any one of the party’s counsel is equivalent to knowledge by the party 
himself, 

. The admission of evidence not objected to is no cause for a new trial, 

3. If the court, without objection, admit in evidence the declarations of a 
person respecting his title, where there is some evidence that the declara- 
tions were accompanied with possession, but where other evidence in the 
case tends strongly to negative the fact of such possession, it is not error 
for the court to leave the final decision of that question to the jury, under 
appropriate instructions. i 

. Proof that the original of a recorded deed is in another state, at the house 
of a person residing there, not a party to the suit, sufficiently accounts for 
its non-production to admit the record of itin evidence. Under such facts, 
there is no presumption that notice, if given to the adverse party, to pro- 
duce the original, would be available, and, therefore, such notice is un- 
necessary. 

. There being strong evidence against the verdict, and the court below hav- 
ing granted a new trial, this court will net interfere. 


Attorneys. New trial. Presumption. Evidence. Charge 
of Court. Deeds. Production of papers. Before Judge 
Krippoo. Quitman Superior Court. November Term, 1874. 


Reported in the opinion. 


A. Hoop; Wiiv1AM Harrison; JAMES H. GUERRY; 
Guerry & Son, for plaintiffs in error. 
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B.S. WorrILL; GoopE & Toney; JAMES WIMBERLY ; 
JAMES T, FLEWELLEN, for defendant. 


BLECKLEY, Judge. 


1. Two ladies litigated in this case—one as plaintiff in ex- 
ecution, the other as claimant. The lady-claimant lost. Her 
counsel, five in number, moved in her behalf for a new trial. 
Four of them, in support of certain grounds of the motion, 
made affidavit, as did also the claimant, that they did not 
know, at the time of the trial, that one of the jurors was 
related by affinity to the plaintiff, or that this juror had used 
certain expressions indicating prejudice against the claimant’s 
ease. One of the counsel did not join in the affidavit, and 
his silence is wholly unexplained by anything which appears 
in the record. We think, therefore, it is no strained inference 
to conclude that he could not depose to the like ignorance 
with his associates. With sucha gap in the showing, we will 
presume that he had knowledge of the juror’s incompetency, 
and his knowledge, on a matter like this, would affect hi 
client: See Edmondson vs. Wallace, 20 Georgia Reports, 
660. 

2. Another ground in the motion for a new trial is, that 
numerous declarations of the defendant in fi. fa. in favor of 
his own title, were admitted in evidence, when it did not ap- 
pear that he was in possession of the premises at the several 
times of making these declarations. The evidence came in 
without objection, and there was no motion to rule it out or 
withdraw it. Nothing in the whole range of the law is bet- 
ter settled than that there must be some ruling by the court 
over the party’s objection, touching the competency of evi- 
dence, in order to make the admission of it a good ground for 
new trial. 

3. Still another ground of the motion is, that the court 
left it to the jury to determine whether certain of these dec- 
larations were made whilst the defendant was in possession. 
It is not so stated, but we infer that this reference of the 
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question to the jury was made in the court’s final charge, and 
with appropriate instructions as to cousidering or not consid- 
ering the declarations, according as the fact might be found 
that they were or were not made pending the defendant’s 
possession. The record discloses that there was some evidence 
before the court that the defendant had possession, and, doubt- 
less, upon that evidence, the court, deeming the possession 
prima facie established, admitted the declarations. There 
was other evidence which tended strongly to negative the 
possession, and we think there was no error in the court’s 
leaving such conflict as there was to the jury; more especial- 
ly, as the claimant had not objected, in any way, to any part 
of the evidence when it was admitted or afterwards. Speak- 
ing for myself, I will say that I consider it a sound practice, 
even where timely objection is interposed, for the court, on a 
prima facie case of possession being made, to admit the dec- 
larations, and if opposing evidence afterwards come in from 
the adverse party, to leave the declarations to stand, instruct- 
ing the jury not to consider them as evidence if, in their opin- 
ion, they were not accompanied with possession. It is better 
that the jury should weigh evidence and settle conflicts than 
that the judge should do it. Be this as it may, we are 
all agreed that as the claimant did not object, so as to invoke 
a direct decision from the court, there was no injury to her 
of which she has a right to complain. 

4, The record of a deed was admitted in evidence, over 
the claimant’s objection. This deed was from a third person 
to the defendant in fi. fa., and covered the premises levied 
upon and claimed. The original was proved to be, at the 
time of trial, beyond the jurisdiction of this state, to-wit : 
in the state of Alabama, at the house of a person residing 
there who was not a party to the case on trial. There seems to 
have been no objection urged to the record except that due 
diligence had not been used to procure the original deed. It 
was contended that notice ought to have been given to the 
claimant to produce it. But of what use would such a notice 
have been? Her counsel all testified that they did not have 
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possession of it, and there was no evidence whatever that it 
was in her possession, power or control. On the contrary, 
the proof was positive and uncontradicted that it Was at the 
house of a stranger to the suit, William Oattis, in the state 
of Alabama. Whether, when a paper is known to be with- 
out the jurisdiction of the court, secondary evidence may not, 
for that reason, be admitted, was treated as a doubtful ques- 
tion in the case of Vaughn vs. Biggers, 6 Georgia Reports, 
188. It was presented asa quere and left undecided. In 26 
Georgia Reports, 537, it was decided in the affirmative. The 
Code declares, in section 3767, that in order to admit second- 
ary evidence, it must appear that the primary evidence, for 
some sufficient cause, is not accessible to the diligence of the 
party. We think no rule of diligence can reasonably require 
a party to go out of the realm in search of original documents, 
which are not under his own control or that of his adversary, 
especially where the secondary evidence which he offers is of 
so high a nature as an official record of the absent paper. 


The case in the 26 Georgia Reports rules that even verbal 
evidence of the contents is admissible. We do not see how 
the question can, at this day, be regarded as open in our 


courts. 

5. We rule that none of the grounds in the motion for 
new trial were sufficient, except those which attack the ver- 
dict as contrary to evidence; and as to these we make no rul- 
ing, except that there was no abuse of discretion in granting 
the new trial. There was certainly strong evidence against 
the verdict. The constitution trusts the superior court with 
power to grant new trials, and we are not disposed to confine 
the discretion within any narrow limits. In passing from the 
old system of appeals, to which our people and bar were so long 
accustomed, to the new system of one final trial, the transi- 
tion period is much softened by a liberal practice in granting 
new trials. While litigation should not be unnecessarily 
protracted, there is great wisdom in having at least one trial 
that is satisfactory both to the jury and the presiding judge. 
We will be slow to force the judge to grant a new trial against 
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his will, on the mere weight of evidence, and still more slow 





to deny to his conscience and discretion the repose of a sec- 
ond trial where he solemnly orders it. 
Let the judgment be affirmed. 


MARGARET New ef al., plaintiffs in error, vs. SAMUEL Ports, 
executor, defendant in error. 


1, A power of appointment annexed to an estate for life, is not abridged or 
withdrawn by a subsequent direction in the same will that, in case the ten- 
ant for life, who is the donee of the power, shall marry, she and her hus- 
band shall give bond and security for the forthcoming and delivery of the 
property, at the termination of the life estate, “to be disposed of as before 
mentioned,” there being no disposition before mentioned, other than that 
which the tenant for life was authorized to make by exercising the power. 

. Neither the marriage of the tenant for life, nor failure to give the bond 
and security after marriage, cut down or curtail the power; more especial- 
ly, as there was, in fact, no loss by waste or removal of the property dur- 
ing the coverture. 

. Disposition by last will is a disposition at death, no matter how long be- 
fore death the will may have been executed, It need not be executed in 
articulo mortis, nor in the last sickness, 

A power of disposition in the testator’s widow, wholly unlimited as to ben- 
eficiaries, may be exercised in favor of her second husband, 

That the exercise of a limited power in respect to one-half of the prop- 
erty was illusory or collusive, would not. make void the exercise of an un- 
limited power as to the other half, it not appearing that the latter power 
would have been differently exercised if the former had not been per- 
verted. 

What is a perversion of power is a question of law for the court; but 
whether the evidence establishes a perversion, under all the circumstances 
of the case, is a question of fact for the jury. 

. If the fruits of a power be sold and conveyed by the beneficiaries, in ad- 
vance of the time for enjoyment, and the price received be a full and fair 
equivalent for the actual fruits, under a faithful and legal exercise of the 
power, the beneficiaries who have thus parted with their interest, with 
knowledge of all their rights, are not injured by any abuse of the power, 
and a court of equity will not correct the abuse at their instance. 

. A fair sale, at full price, by legatees of full age, to the executor or his 
agent, or to one purchasing at his instance, under an arrangement to con- 
vey to him, will not be set aside at the mere election of the legatees, after 
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years of acquiescence by them; and in view of the facts of the present 
case, it was not error to instruct the jury that the sale was prima facie 
valid, and that the ous of showing the contrary was upon the legatees. 


Powers. Wills. Administrators and executors. Legacy. 
Sale. Before Judge Hopkins. DeKalb Superior Court. 
March Term, 1875. 


Reported in the opinion. 


M. A. Bett; W. H. Hutsey, for plaintiffs in error. 


L. J. Winn; M. A. CANDLER, for defendant. 


BLECKLEY, Judge. 


Potts, the defendant, was a double executor, being first, 
executor jointly with Mrs. Wootten, of her husband’s will, 
and secondly, sole executor of her will, she having married 
him after the death of Wootten, her first husband. Wootten, 


the testator, died in 1855; his widow, afterwards Mrs. Potts, 
the testatrix, died in 1867. She made her will in 1859, after 
her intermarriage with Potts, and to him she bequeathed, be- 
sides a specific legacy, one-half of the general property which 
came to her under her former husband’s will. The other half 
she bequeathed to the nine children of Mrs. Bishop, Wootten’s 
deceased sister, giving to three of them $5 00 each, to four of 
them $300 00 each; to one of them $400 00, and to one of 
them the residue of that half. In all this property she had an 
estate for life, with power of disposition at-her death. The 
will of Wootten, under which she took both the property and 
the power, expressly authorized her to dispose at her death, of 
one-half according to her own will and pleasure; but the 
other half she was to give, devise and bequeath to the chil- 
dren of Mrs. Bishop, the testator’s deceased sister, in any way 
she might see proper, not being bound to make an equal divis- 
ion among them, but being allowed to use her own will and 
pleasure in the apportionment. A subsequent provision of the 
will directed that in case she should marry, she and her hus- 
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band were to give bond and security for the forthcoming and 
delivery of all the property belonging to the testator’s estate 
at the time of such marriage, to be delivered up at her death, 
“to be disposed of as before mentioned.” 

After her intermarriage with Potts, which took place in 
1858, demand was made upon them by some of the Bishop 
children to comply with this requisition of the will, and they 
refused to do so. Between this marriage and the execution of 
Mrs. Pott’s will, Potts authorized one Crockett to buy up for 
him the shares of the Bishop children, provided he could get 
them all, and at not exceeding $300 00 a share. Prior to the 
execution of the will, Crockett bought, at that price, two of the 
shares, and subsequently, at the same price, five more; the 
latter being the three $5 00 shares and two of the $300 00 
shares; and the former being one of the $300 00 shares and 
the residuary share. The earliest purchase was in January, 
1859, and the latest in January, 1860. The price, in each 
case, was paid in cash at the date of purchase; and the own- 
ers of the shares conveyed the same to Crockett by deed in 
due form. The $400 00 share and one of the $300 00 shares 
Crockett could not obtain, as the owners refused to sell. In 
February, 1861, Crockett conveyed to Potts by deed the seven 
shares to which he had procured title, Potts paying for them 
at the rate of $32000 each, besides interest on their cost to 
Crockett. Thus, at the death of Mrs. Potts, in 1867, Potts 
came in as legatee under her will for one-half of the Wootten 
property, and as purchaser, for seven of the nine shares in the 
other half, three.of these shares being for $5 00 each, three 
of them for $300 00 each, and one of them being all the resi- 
due of the half except the $400 00 share and the $300 00 
share not bought in. The seven purchased shares cost Potts 
$2,240 00, besides the interest which he paid to Crockett, 
and the further interest on his outlay up to the death of his 
wife, the tenant for life; and the owners of these seven shares 
realized for them in cash, $2,100 00, and the interest on that 
sum for over seven years, ona part of it for eight years. 
Early after the death of Mrs. Potts, Potts, as her executor, 
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paid the owners of the two outstanding shares, to one $400 00 
and to the other $300 00, taking their receipts in full. 

The value of Wootten’s estate in 1855, according to the in- 
ventory and appraisement provided for by law, was $14,000; 
of which sum a little more than $4,000 00 was in slaves. 
The lands were appraised at $4,000 00. In 1867, after the 
death of Mrs. Potts, the tenant for life, the same lands were 
appraised at $2,300 00; and the whole estate on hand at 
$2,670 00. Mrs. Potts, at the death of Wootten her first 
husband, was fifty, and at her own death, about sixty-two 
years of age. At the time the Bishop children sold out they 
were all of full age, and had families of their own. The in- 
ventory and appraisement of Wootten’s estate were on record 
in the ordinary’s office, and, so far as appears, there had been 
no default on the part of the executors in making annual re- 
turns. 

Potts was discharged from his executorship of one or both 
of the estates, certainly from that of the estate of Wootten, 
before the present bill was brought. The bi!l was brought 
in 1871 by the Bishop children and their representatives, and 
the object of the original, with its various amendments, was 
to get rid of the sales made to Potts through Crockett, and 
to compel Potts to account for the whole of Wootten’s estate. 

1. The theory of the bili as to one-half of the estate is, 
that Wootten, leaving no children, and the Bishop children 
being his next of kin, the latter were his heirs-at-law, and 
consequently took this half by the statute of descent. To 
reach this result it is necessary not only to set aside Mrs, 
Wootten, herself, as the heir-at-law, but to make void the 
bequest to Potts, her second husband, made by her in the ex- 
ercise of the power conferred by her first husband’s will. To 
do this, it is said that the provision in that will requiring 
bond and security to be given in case of her marriage, for the 
forthcoming and delivery of all the property, at her death, 
“to be disposed of as hereinbefore mentioned,” was a virtual 
abrogation of the power which, in a preceding part of the 
will, had been delegated to her in respect to that half of the 
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estate. In other words, it is urged that the scheme of the 
will was, for her to have this power if she did not marry, but 
not to have it if she did marry. There is no trace of such a 
discrimination, that we can see, in the will itself. The forth- 
coming and delivery intended to be secured were for a pur- 
pose, to-wit: that the property might be disposed of, not ac- 
cording to the statute of distributions, but according to the 
will; and the will provided for no disposition otherwise than 
by the exercise of this very power. The requisition as to 
bond and security, so far from being intended to antagonize 
the power, was designed alone to aid it and prevent its exer- 
cise from being empty and ineffectual. The testator trusted 
his widow to carry the power with her into a second cover- 
ture and there to exercise it, but being apprehensive that the 
custody of the property itself might be less safe after her 
marriage than before, he called for bond and security so that 
her will, whatever it might be, should be carried out. He 
designed to protect the power, not to destroy it. 

2. The power was not lost by the widow’s marriage; nor 
‘ was it lost by refusal to give the bond and security which the 
will required. What would have been the effect of this re- 
fusal if there had been a waste or removal of the property to 
the injury of any person other than the second husband him- 
self, it is wholly unnecessary to consider. The facts of the 
case do not call for research in that direction. 

3. A point is presented in argument that the disposition 
authorized was a disposition by the widow to be made at her 
death, and it is insisted that she made none then because her 
will was executed in 1859, and she died not till 1867. It 
would be a fanciful misconstruction to hold that a power like 
the one in question had to be exercised literally at death—in 
the moment of dissolution. It is sufficient that the act, when- 
ever done, takes effect at death; and that is the case with 
every last will and testament. Until death the will is of no 
force; all powers which it serves to execute remain unexecuted 
till life is extinct. 

4, The power of disposition in this case was wholly unre- 
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stricted as to one-half of the estate. It was therefore com- 
petent for the donee of the power to exercise it in favor of her 
second husband. She had all the world to choose from, and 
there was nothing contrary to law or contrary to any other 
principle of rectitude in confining her bounty to her own 
household. As she had no children she but followed the 
usual path of affection in preferring her husband to all others. 

5. Nor would this legacy to her husband fail, however illu- 
sory or however collusive or defective may have been the ex- 
ecution of the limited power in reference to the other half of 
the estate. ‘here is no indication in the record that the com- 
plainants, or any of them, were ever thought of by Mrs. 
Potts in any testamentary scheme touching the half which 
she had a right to dispose of at her own will and pleasure; 
nor is there the least reason for inferring that Potts would 
have been excluded from that half or any part of it if the 
other half had been dealt out otherwise than as it was. All 
the indications are that, however smaller prizes might have 
been varied, he was absolutely sure of the capital. 

6. What has been said overrules substantially all the posi- 
tions of complainants’ counsel, so far as that half of the es- 
tate is concerned which was subject to the unlimited power of 
appointment. The other half, in respect to which the power 
was limited, may not have been disposed of with that ap- 
proach to equality which the donee of the power, notwith- 
standing the broad discretion with which she was invested, 
ought to have observed. It is complained that, as to some of 
the beneficiaries, the exercise of the power was illusory, and, as 
to,all of them, that it was collusive. The court below, on 
both these heads, instructed the jury very fully, and very 
favorably to the complainants. The law was laid down so 
satisfactorily that even the complainants’ counsel have not 
questioned it. It was for the jury to say, under all the facts 
and circumstances of the case, whether a perversion of the power 
was made out or not; and even if made out, they were not 
obliged to find for the complainants, for such of the latter as 
had not received and accepted the fruits of the power since 

VOL. Lv. 28. 
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the death of the tenant for life, had long previously sold and 
conveyed, for a valuable consideration, all their interest. 

7. The two complainants who did not part with their in- 
terest certainly received a liberal proportion of the estate ; 
and the others, by anticipating the fruits of the power through 
a sale in advance of the death of the life-tenant, severed 
themselves from the actual fruits, whatever they might be. 
They ceased, by their own voluntary act, to be interested in 
the exercise of the power, and its abuse did them no harm. 
Two of them sold before Mrs. Potts made her will. Having 
done this, it was surely no concern to them what the will 
might be, or what it afterwards actually was. Those who 
sold after the will was made, either knew of its provisions 
or they did not; if they knew, they deliberately elected to 
take a sum of ready money in lieu of its provisions; and if 
they did not know, their action without such knowledge was 
still free and voluntary. If any of thera intended to stand 
upon their legal rights in respect to an exercise of the power, 
they ought not to have sold out. There is no proof that 
they were ignorant of their rights, or if ignorant, that they 
used any diligence to be informed. The bill charges that the 
inventory of Wootten’s estate was not full as to the money on 
hand at his death, but the charge was not sustained by the 
evidence ; and we treat the case as a fair and open one in re- 
spect to the extent, value and condition of Wootten’s estate. 
Considering the appraised value of the estate, the age of the 
tenant for life, and her wide discretion in apportioning the 
property among the nine Bishop children, we think that the 
jury may well have considered that $300 00 for any one share 
was, in 1859, or in 1860, a full and fair price. In the very 
nature of the transaction, each sale was, to some extent, the 
sale of a chance merely, for as long as Mrs. Potts lived any 
given share was subject, within certain limits, to be increased 
or diminished at her pleasure. Besides, a considerable part 
of the estate was in personalty, and much of this was lost in 
fact by emancipation of the slaves. 

8. That the shares were purchased in for, and ultimately 
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by, the executor, we think should make no difference under 
the facts of the present case. He paid, as we have just said, 
what may be regarded as full value; and the legatees were of 
full age, had knowledge of their rights, acted freely and vol- 
untarily, and acquiesced in his purchase for many years be- 
fore themselves repudiating the contract and tendering back 
the money. After such a lapse of time, the onus of proving 
fraud, if there was any, should be upon them. 

The charges of the bill do indeed make a diabolical case. 
According to them, Potts was a most mercenary and seductive 
rascal ; his wife’s marriage was a fraud ; her last will and tes- 
tament was a fraud—only her death was fair. If, in very 
truth, there was such a scheme of wickedness, it is gratifying 
to find that it was mercifully overruled, so that it did no 
real harm to these complainants. 

It cannot be denied that Potts started out as executor and 
came in at last as owner, having succeeded the testator even 
in the office of husband. But why may not a Potts marry 
for love? and once married, it was no uncommon lot for him 
to become the favorite of his wife, and therefore her legatee. 
Half his good fortune is thus accounted for; and the other 
half was the result of purchase, at what seems to have been a 
fair price. The jury were satisfied not to molest him, and so 
are we. 

Let the judgment stand affirmed. 


RapcuiFFe & LAs, plaintiffs in error, vs. VARNER & EL- 
LINGTON, defendants in egrror. 


1, If articles of partnership between three persons expressly deny to one 
partner power to purchase without the written consent of the other two, 
sales made to the one, for use of the partnership, without such consent, by 
persons having full notice of the stipulation, will be held to be made on 
the individual credit of the partner, and not on the credit of the firm. 

2. In like manner, a stipulation in the partnership articles that the farm pro- 
duce of the partnership business is all to be sent to certain factors and held 
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till sold by consent of all the partners, will affect whoever has notice of the 
same; and a sale by one partner in violation of the stipilation, will pass to 
a purchaser having such notice, no title as against the partnership. 

3. Proceeds of partnership property realized by the plaintiffs by a wrongful 
sale by them of such property, are not the subject of set-off in favor of some 
of the partners in a suit at law against them only, without bringing in the 
other partner as a party and alleging all the equitable facts requisite to entitle 
the defendants to the relief they claim. 

. Creditors having in their hands partnership effects which they claim as their 
own by purchase from one of the partners, are not bound, as matter of con- 
tract, by a promise made to the other partners, to sell such effects and ap- 
ply the proceeds to the debt, if they retract the promise shortly after making 
it, before it has been acted upon, and before reliance upon it has caused in- 


jury. 


Partnership. Set-off. Debtor and creditor. Contracts. 
Before Judge JAMES JOHNSON. Muscogee Superior Court. 
November Term, 1874. 


Reported in the opinion. 


BLANDFORD & GARRARD; J. M. Russe xt, for plaintiffs 
in error. 


Peasopy & BRANNON, for defendants, 


BLECKLEY, Judge. 


Three persons, two acting as a firm already in existence, 
and one uniting with them in the new partnership, entered 
into written articles for carrying on certain farming opera- 
tions for the year 1873. One of the written stipulations was, 
that no debt was to be made for supplies or other thing with- 
out the written consent of the old firm. Another of the 
written stipulations was, that all the cotton produced, not re- 
quired to pay rent, was to be forwarded to certain named fac- 
tors, and be sold at such time and in such manner as should 
be agreed upon by the parties. The profits of the adventure 
were to be divided between the old firm and the new partner, 
share and share alike, All necessary provisions were to be 
supplied by the old firm. 

The plaintiffs below, defendants in error here, were mer- 
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chants in the neighborhood of the farms, and certain supplies 
were sold by them prior to September, 1873, for use on the 
farms, the purchases being made with proper authority. The 
price of some of these was covered by the acceptance sued 
upon in the present action, which acceptance is a bill drawn 
by the new partner on the old firm in favor of the plaintiffs, 
and is undisputed. The plaintiffs were warned by the old 
firm in August, 1873, not to sell to the new partner any more 
supplies on a credit, and the old firm never consented, by 
writing or otherwise, to any further sale. There was evi- 
dence going to show that plaintiffs knew of the stipulations, 
before recited, contained in the partnership articles, and other 
evidence on the same subject was ruled out by the court. The 
new partner, however, needing supplies which were necessary, 
and the old firm failing to furnish them on application as 
promptly as he required them, he applied to the plaintiffs for 
them, and they, after satisfying themselves that supplies were 
necessary, sold them to him (including a considerable advance 
of cash). They were all used, it seems, by the new partner, 
for the benefit of the new partnership. There is evidence 
tending to show that they were, at first, charged on plaintiffs’ 
books to the new partner alone; but other evidence indicates 
that they were regarded as creating a debt against the new 
partnership. The new partner, in discharge of the debt thus 
made, sold to the plaintiffs several bales of the cotton grown 
on the farms, the produce of the partnership enterprise. The 
old firm, denying the plaintiffs’ right to the cotton under this 
sale, and denying their right, also, to charge the partnership 
with the supplies sold without the consent of the old firm and 
against express warning not to sell, exacted that the cotton 
should be sold by the plaintiffs to pay the befure-mentioned 
acceptance, the one sued upon in the present action. One of 
the plaintiffs promised to make the sale and apply the pro- 
ceeds to the acceptance (remitting any surplus to the old firm,) 
but on the same day, after taking legal advice, he retracted 
the promise. The plaintiffs then sold the cotton as their own, 
and received pay for it. It brought more than the amount 
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of the acceptance, but less than the amount of the plaintiffs’ 
disputed account. 

On substantially these facts, the action being against the old 
old firm on their acceptance and the new party being no par- 
ty to it, the defendants pleaded the general issue, payment, and 
set-off, the plea of set-off being founded upon the cash which 
the plaintiffs had realized from the sale of the cotton. 

1. We are of opinion that if the plaintiffs knew of the ex- 
press stipulations .in the partnership articles, they could not, 
under the facts in the record, make any sale or advance to 
the new partner which would create a debt against the part- 
nership. The usual implied powers of a partner may be lim- 
ited by express contract, and persons dealing with him, with 
full notice of his want of authority, cannot look to the partner- 
ship for payment: Story on Part., section 130, and note; 
Parsons on Part., ch. vi., section 3, pp. 93-103, and note; 
Code, section 1908. 

2. The same rule applies to their purchase of the cotton, 
If they knew that it was to be sent to the factors, and that 
the partner from whom they bought had no power to sell, 
they acquired no title as against the partnership. 

3. Under the pleadings and evidence, however, the defend- 
ants could not set-off the proceeds of the cotton in the hands 
of the plaintiffs against their acceptance. The theory of their 
claim to set-off is, that the sale was wrongful, and that they 
can waive the fort and treat the money as money had and re- 
ceived by the plaintiffs to their use. But whose money is it? 
Not theirs, but the money of the new partnership, of which 
they are only members. The new partnership is not sued ; 
they, alone, are sued, and their copartner is not a party before 
the court. He is interested in this fund, either to let it re- 
main where he placed it, or, if it be reclaimed, to apply it 
according to such equities as may exist in reference to the 
whole subject matter. Without his being made a party the 
equitable elements of the claim to set-off could not be con- 
sidered ; and the mere legal elements are against the claim, 
for there is a want of full mutuality between the plaintiffs’ 
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demand and this. Perhaps there may still be “grounds for 
substantial relief by injunction, or otherwise, if, by reason of 
the non-residence of the plaintiffs and other facts, the defend- 
ants cannot realize such rights as they may have to share in 
the cotton or its proceeds. We only rule that they have not 
made a case of set-off. 

4. Nor have they made a case of payment. It was compe- 
tent, as the promise to sell the cotton and apply the proceeds 
to the acceptance was made without any new consideration, 
for the plaintiffs to retract the promise before it had been act- 
ed upon, and before reliance upon it had caused any injury ; 
and it seems that this was done. 

Notwithstanding the errors which we find in the record it 
was right, on the whole case, for the plaintiffs to recover, and 
we affirm the judgment. 

Judgment affirmed. 


MarGaret Wexsster ¢ al., plaintiffs in error, vs. ROBERT 
THOMPSON, administrator, e al., defendants in error. 


i. Although the defendants have not demurred, but have filed their answer, 
the bill is subject to be dismissed, on motion, at the trial term, if the mat- 
ters alleged therein entitle the complainants to no decree whatever. 

2. On a motion to dismiss the bill, the answer is not considered. 

3. The heirs-at-law, before the appointment of a permanent administrator, 
have no right of action upon the bond of a temporary administrator which 
is conditioned to preserve the assets and deliver them to a permanent ad- 
ministrator; and a bill in equity, founded on such a bond, in which some 
of the heirs are complainants, and the temporary administrator and his 
sureties are defendants, is not maintainable, though it allege that all the 
debts are paid, that no permanent administration has been granted, that 
the temporary administrator has made incorrect returns, and that he has 
converted all the assets to his own use, and still holds them for himself, 


Equity. Practice in the Superior Courts. Demurrer. 
Administrators and executors. Temporary administrator. 
Before Judge Kippoo. Clay Superior Court. March Term, 
1875. 
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Reported in the opinion. 
H. & I. L. Frevper, for plaintiffs in error. 
JoHN. T. CLARKE; R. E. Kennon, for defendants. 


BLECKLEY, Judge. 


The cause stood for trial on the bill and answer. All of 
the defendants had answered; none of them had demurred. 
When it was called for trial they moved to dismiss the bill 
on grounds which denied that the matters charged entitled 
the complainants to any decree whatever. The court granted 
the motion, and passed an order dismissing the bill. 

1. It is said that the motion came too late; that the de- 
fendants, by not demurring at the first or appearance term, 
had admitted that a good cause of action was set forth, and 
that they, having fully answered, the cause was at issue upon 
the facts contained in the whole record, and was for trial by a 
jury under proper instructions from the court as to the law. 
It is also said that the objections to the bill, urged in support 
of the motion to dismiss, are, in substance, objections only to 
the character of the parties—the complainants suing as some 
of the heirs-at-law of an intestate, and one of the defendants 
being sued as temporary administrator upon the estate, and 
the others as the securities upon his bond given as such tem- 
porary administrator. The bill was based on this bond, and 
sought to enforce the obligation, which it, under the law, im- 
posed on the temporary administrator and his securities. That 
obligation, according to the express condition of the bond, 
was to preserve the assets and deliver them to a permanent 
administrator. The theory of the complainants’ case was, 
that on the facts alleged in the bill, the defendants were an- 
swerable upon this bond directly to the heirs-at-law, who, in 
calling for an account, could take the place of a permanent 
administrator, as the parties beneficially interested. The mo- 
tion to dismiss denied the legal correctness of this theory, and 
went, therefore, not simply to the character of the parties, but 
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to the cause of action. It denied that a contract to account 
to A was any cause of action in favor of B. To hold this to 
be an objection simply to parties, would be to hold that when 
one man sues to collect a debt due, not to himself, but to an- 
other person, the suit is not defective in substance, and is to 
be defended, not by denying the alleged cause of action, as 
sufficient in law, but by pleading to the disability of the plain- 
tiff. In respect to the time of the motion, it is contended 
that this case is like that of May vs. Goodwin, 27 Georgia 
Reports, 352; but it is not. The ground of the motion in 
that case was that there was an adequate remedy at law ; here, 
on the contrary, the movants assert that there is no remedy 
anywhere. It is plain that if their point be good at all, it is 
even better at law than in equity; and if that be so, the two 
eases are distinguishable beyond all manner ‘of question. In 
deciding that case it was said by the court, expressly, that a 
motion to dismiss a bill for want of equity, proper, may be 
made at any time; and this is undoubtedly true of the time 
of trial, for if there is nothing in the bill, there can be noth- 
ing in the decree, and the whole proceeding would be naught. 
It would be worse than idle to go forward, deliberately, to 
pronounce a decree that would not stand against a bill of re- 
view. The motion was not too late. 

2. Again, it is said that the case was strengthened by the 
answer, and that in dealing with the motion at so late a stage 
of the proceedings, the court should have looked to the whole 
record—to the answer in connection with the bill. We think 
otherw se. A motion to dismiss the bill, come when it may, 
is addressed to the bill alone. It is a challenge to the com- 
plainants to decide the controversy on their own showing; 
and they are not entitled to claim a better case than they have 
put into their own pleadings, unless, indeed, they choose to 
amend, which, under our system, they have the privilege of 
doing to their satisfaction. It was not error to look wholly 
within the bill, and not out of it into the answer. 

3. The remaining inquiry is whether the bill, on its face, 
was good or bad. Was there a cause of action? We think 
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not. The office of a temporary administrator is to collect, 
preserve, and deliver to a permanent administrator. His 
bond binds him to this, and perhaps his oath does too. When 
he enters upon hi$ duties, administration, through regular 
channels, has commenced; and there is a broad public policy 
adverse to arresting administration at incomplete stages, or 
diverting it out of the due course. Regularity, order, is form, 
in part, but in great part it is substance; it makes up much 
of the difference between organized society and a state of an- 
archy. Red-tape is order carried to fastidious excess—system 
run out into trivial extremes; but while no department of 
practical life should be subjected to that infliction, there is 
scarcely anything in which a due degree of order can be neg- 
lected without grave dangers. Administration, in its very 
nature, involves some degree of routine, and it is better there 
should be rather too much formality than too little. Until 
permanent. administration is granted there is no person fully 
authorized to pay debts or make distribution. ‘The temporary 
administrator has no right to do it as a privilege, and is under 
no obligation to do it as a duty. Creditors are not notified 
to make their appearance, and are not bound to appear until 
there is a permanent administrator. In fact, prior to that 
time, the process ordained by the law is one of gathering to- 
gether and .holding, not of paying out or distributing. The 
present bill alleges that there are no debts unpaid, but this 
means, of course, that there are none within the knowledge of 
complainants. There may be creditors, and if so they have 
rights not yet barred. ‘The bill also alleges that the tempo- 
rary administrator has made false returns, and that he has 
converted all the assets to his own use, and still holds them. 
Perhaps if he alone were defendant to the bill, these allega- 
tions, with others which the bill contains, might be sufficient 
to bring him to an account with the heirs at once for waste. 
We leave that an open question. But the bill is against his 
securities, too, and is based, as to both him and them, on the 
bond—on the contract. Securities have a right to stand strict- 
ly upon the contract which they entered into, and courts, any 
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more than parties, cannot vary it. This contract is express 
that the accounting is to be to a permanent administrator. 
The bill fails to show any good reason why the complainants, 
or some of them, have not obtained permanent letters. With- 
out that at least being shown, it would look like changing the 
contract and then enforcing it, to require an accounting on 
this bond with the complainants. It is much the safer ruling 
to affirm the judgment dismissing the bill, and we do so ac- 
cordingly. 
Judgment affirmed. 


Henry Lark, plaintiff in error, vs. THE Strate oF Geor- 
GIA, defendant in error. 


1. Habeas corpus and writ of error thereon, having been brought to free a 
party from imprisonment under a sentence alleged to be illegal, the writ of 
error will not be dismissed, when reached for argument in the supreme 
court, on the ground that the period of time covered by the sentence has 
then expired. There is no presumption that an illegal imprisonment has 
terminated, or that it will terminate, in a voluntary discharge. 

. Asentence by the county judge of Richmond county, “to work in the 
chain-gang on the streets of Augusta for twelve months,” is not one of 
which the convict (sentenced for simple larceny) can complain by petition 
for habeas corpus. The streets of a city are public works, within the mean- 
ing of section 4705 of the Code, and it is no deprivation of any right of 
personal liberty, not to be constrained to labor on all of the public works, 
instead of a part only. The better and more regular practice, however, is 
to make the sentence as broad as the terms of the statute, and let it com- 
prehend the public works generally. 

3. By section 4814 of the Code, as amended by the act of 1874, convicts may 
be hired out, as well to municipal corporations within the county, as to 
other hirers; and it is no concern of a convict what are the terms of the 
contract, or whether the county is compensated or not. 


Habeas corpus. Practice in the Supreme Court. Criminal 
law. Sentence. Presumption. Before Judge Gipson. Rich- 
mond county. At Chambers. March 25th, 1875. 


Reported in the opinion. 
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SaLeEM DvutcuHe_Er, for plaintiff in error. 


WALTER H. Levy, county solicitor, for the state. 


BLECKLEY, Judge. 


The relator, plaintiff in error, was sentenced for simple 
larceny by the county court of Richmond, in July, 1874. 
The terms of the sentence were “to work in the chain-gang 
on the streets of Augusta, for twelve months.” He sued out 
a writ of habeas corpus in April, 1875, on the ground that 
his detention was under this sentence, and that the same was 
illegal. The return to the writ set up the sentence as legal 
warrant and authority. The judge below refused a discharge, 
and on that refusal a writ of error was prosecuted to this 
court, and filed here in May, 1875. 

1. On the call of the case for argument, in the present 
month of November, the defendant in error moved to dismiss 
it, because the sentence had expired by its own limitation. 
The motion was overruled. It did not appear from the re- 
cord, or otherwise, that the imprisonment had ceased. It 
could not be presumed to have ceased, without deciding on 
the question made by the writ of error, namely, the legality 
of the sentence. An illegal imprisonment is not to be sup- 
posed to terminate in a voluntary discharge. It is the duty 
of judicial tribunals, when administering the remedy of habeas 
corpus, to see that it is made effectual by proper legal instru- 
mentality, and to take nothing for granted. Those who im- 
prison another by virtue of an illegal judgment might not 
scruple to protract the imprisonment indefinitely. Besides, 
even if the relator were now at liberty, and if this fact ap- 
peared to the court by proper evidence, there might be reason 
for proceeding with this writ of error to settle, by a final 
judgment, the legal relation between him and those who de- 
tained him, at the time the writ of habeas corpus issued. 
Future proceedings might depend upon such a judgment. 
But this is a mere suggestion ; we place the refusal to dismiss 
the writ of error upon the ground that to presume the impris- 
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onment to be at an end because the sentence has expired, would 
be to take for granted the validity of the sentence, which is 
the very matter in question. 

2. We, however, think the sentence legal. It is not, as it 
should have been, in broad terms, to work in a chain-gang on 
the public works, (Code, section 4705 ;) but the streets of Au- 
gusta are, in a certain sense, public works, and we think they 
are substantially within the scope and meaning of the section 
of the Code which prescribes the chain-gang penalty. The 
county of Richmond includes the city of Augusta. The 
court that passed this sentence sat within the city. It has 
jurisdiction over misdemeanors committed therein, and for 
many purposes, over the inhabitants generally. Its process 
runs there, and, we think, there its sentences may be executed, 
even sentences to labor on the public works. The streets of 
the city being part and parcel of the public works, the sen- 
tence is within the law, though more narrow than the law 
would have sanctioned. It extends to a part instead of the 
whole. But is it, on that account, injurious to the relator’s 
liberty? Suppose he was subject to be confined, alternately, 
in several jails, would it be a violation of his liberty to sen- 
tence him to one only? Is he to be discharged from the work 
appointed because more is not assigned for him todo? Had 
he been sentenced to work three hours in each day, would he 
be turned loose because he was not sentenced to work all day? 
The sentence is undoubtedly irregular, but it is not such an 
irregularity as is hurtful to any right of liberty. The relator 
acquiesced in it when pronounced, and took no steps, we may 
presume, to reverse or correct it. If he wanted a wider sen- 
tence, then was the time to ask for it. It seems to us that he 
stands concluded inasmuch as the defect is not one that makes 
the sentence void. 

3. The record before us indicates an arrangement between 
the county judge and the city council under which some of 
the convicts work on the streets of Augusta, without other 
compensation to the county than the payment of costs. As 
amended by the act of 1874, the 4814th section of the Code 
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confers power on the county judge to hire out convicts, and 
we see no reason why the city may not hire them for working 
on the streets the same as other hirers for other purposes. 
And it is hardly possible that a convict can have the judge’s 
contracts revised by habeas corpus. It is the eonvict’s busi- 
ness to labor in the custody to which he is lawfully consigned, 
without concern for the terms of compensation to the county 
for his services. The responsibility for that matter is on 
other shoulders. 
Judgment affirmed. 


CoLLaTinus W. A. Bryant et al., plaintiffs in error, vs 
Tuomas H. Booze, defendant in error. 


1. If, after notice that another has made a contract for the purchase of land, 
a third person cuts in, buys it, and takes a conveyance, such person stands 
in the place of his vendor, and a court of equity, if it would decree a spe- 
cific performance of the contract against the latter, will render a like de- 
cree against the former. 

. The notice need not be actual nor amount to full knowledge. Informa- 
tion, from whatever source derived, which would excite apprehension. in 
an ordinary mind and prompt a person of average prudence to make in- 
quiry, will be sufficient. 

3. Notice to an agent, received while clothed with authority to promote, and 
while engaged in promoting, the intended purchase, will be notice to the 
principal, even where the principal comes forward before the agent has 
concluded the negotiations, and completes the purchase in person, the 
agent not participating in the final stages of the transaction, but only mak- 
ing the opening which the principal follows up. 

4. The declarations of a tenant in common derogatory to the common title 
after it has become vested, are not evidence against the co-tenant. There- 
fore the admission of one that a certain person was the agent of both in 
promoting the purchase, will affect that one only. 

5. A proposition to sell, contained in a letter sent by mail to the writer’s agent 
or friend, with request to communicate it, may, after communication to the 
person for whom it was intended, be accepted by a written reply from the 
latter addressed directly to the maker of the proposition; and, in such case, 
sending the reply to the post-office through the same agent or friend, first 
permitting him to read it, and telling him orally that the proposition is ac. 
cepted, will not prevent the contract from being one made by letter; and 
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the contract will be closed, not from the time of leaving the reply to be 
carried to the post-office, but from the time of its delivery into the post- 
office. 

. It is not unlawful to hand a business letter to another on Sunday to be 
posted on Monday; and, therefore, a letter written on Saturday, left by the 
writer on Sunday, with request to carry it to the post-office on Monday, 
may be the medium of accepting a prior proposition from the person to 
whom it is addressed, and thus closing a lawful contract, dating from Mon- 
day, the time when the letter was posted in pursuance of the Sunday re- 
quest. 

. That a memorandum by counsel on a document in evidence was not erased 
according to the counsel’s promise in open court, but went out with the 
jury, is not cause for a new trial where the evidence is ample to support the 
verdict on all the material elements of the issue. In this case, the irregu- 
larity was harmless. 


Vendor and purchaser. Notice. Principal and agent. 
Tenants incommon. Evidence. Contracts. Sunday. Jury. 
Practice in the Superior Court. New trial. Before Judge 
UnvDERWooD. Floyd Superior Court. January Term, 1875. 


It is only necessary to a clear understanding of this case to 

report the testimony, introduced upon the trial, tending to 
show notice to Bryant and Briscoe, prior to their purchase, of 
the acceptance by Booze of the proposition made to him, in 
reference to the sale of the land, and the motion for a new 
trial. 
Willis Bobo testified, in brief, as follows: Roberts had 
been corresponding with him for some time about the land in 
controversy. First priced it at $700 00, and asked him to 
see if he could find a purchaser. Saw T. F. E. Bryant, 
brother of Collatinus W. A. Bryant, and Booze, and told 
them what Roberts had written. Bryant read the letter, and 
said that let him out. Witness wrote to Roberts, and sent 
him Bryant’s and Booze’s bids. On Saturday, June 28th, 
1873, witness went to town, (Rome,) and received the orig- 
inal of the letter copied in the bill. 

The only material portion of this letter was as follows: 
“So please say to Mr. Booze, if he will pay to me $550 00 at 
the convention at Athens, in August next, and pay the taxes 
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due on the lot, I will make him a title as good as can be 
made to any land in Georgia.” 

Witness went by Booze’s house that evening to give him 
the letter. He was not at home, but met him at the moun- 
tain, about one mile from his house; told him he had a letter 
from Roberts, and threw it into his carriage. On the next 
day, Sunday, Booze came to witness’ house, bringing an open 
letter, in response to that of Roberts, accepting the proposition 
thereitt contained ; said he was going to town on Monday to 
mail the letter. Witness replied that he was going to Rome 
on the next day, Monday, and would mail the letter for him. 
Booze replied that that would save him the trip; witness took 
the letter and mailed it as promised. As he returned from 
Rome in the evening met T. F. E. Bryant, at Parish’s shop, 
and said to him that he reckoned he had lost the land, as 
Booze had purchased it. Bryant asked if Booze had bought 
it from witness or from Roberts ; told him that he had bought 
it from Roberts. Bryant asked how much Booze was to pay 
for it; replied about $600 00. Bryant then remarked that 
he would have it if he had to pay $750 00 for it, that $200 00 
would buy most men, and he intended to have the land. 
Witness told him not to do that, because it would make Rob- 
erts dissatisfied with him, and he was the friend of all the 
parties. He, (Bryant,) then said that he would have nothing 
more to do with it, and if others wanted to buy it they could 
do so for themselves. On the evening of the next day, Tues- 
day, witness met Bryant in Rome, and asked him if he had 
sent the proposed letter to Roberts. He said that he had not. 
Told him he must not do so, but if he did, he, witness, would 
expose him; told him that he, witness, did not want him, or 
anyone of his party, to interfere with the trade. Saw T. F. 
E. Bryant, Collatinus W. A. Bryant and Briscoe together in 
town on that day; the conduct of Tod (T. F. E.) Bryant had 
hurt his feelings, and on Monday night witness wrote a letter 
to Mr. Roberts explaining the whole matter. On Tuesday, 
at the interview above referred to, he offered to read the let- 
ter to Tod Bryant, when he said he did not want to hear it. 
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Witness then destroyed it. He told Bryant what was in it; 
that he had written a severe letter, giving Roberts an account 
of the whole transaction, and stating that Booze had accepted 
his offer. It seems that witness was acting for all parties ; 
went to the convention at Athens, in August, 1873, to tender 
Roberts the money for Booze. He was not at Athens, so 
witness went on to his house, in Hart county ; offered him the 
$550 00, but he refused to receive it. Roberts then had the 
letter from Booze accepting the offer made him in June, 1873. 
Never had any conversation with C. W. A. Bryant or Bris- 
coe, and if they had any notice of Booze’s purchase, witness 
does not know it; does not know that Tod Bryant was act- 
ing for them, or that he gave them notice of the purchase by 
Booze. C. W. A. Bryant and Briscoe live on the same lot of 
land. Tod Bryant lives about two miles from them. 

The only material portion of the testimony of the com- 
plainant was as follows: 

C. W. A. Bryant, when he came over to survey the land after 
it was purchased by him and Briscoe, told complainant that 
he must not fall out with Tod, but with him and Briscoe, be- 
cause the former had been acting for them all the time. Com- 
plainant sent Bobo to Athens to tender the $550 00 to Rob- 
erts. He also offered to pay to Trout, tax collector, the taxes. 
Thinks this was before Briscoe left Rome on the 1st or 2d of 
July. On the day Briscoe left Rome, Tod Bryant asked com- 
plainant if he would take $200 00 for his bargain. 

The balance of the testimony of this witness was substan- 
tially as that of Bobo. 

C. W. A. Bryant testified that he had no notice of the pur- 
chase by Booze until long after he and Briscoe had bought. 
That he had heard a rumor that Booze was trying to buy the 
land. 

D. T. Briscoe testified, in brief, as follows: Left Rome on 
July Ist, 1873, and went to Hartwell, Hart county, to buy 
the land in controversy, for himself and C. W. A. Bryant. 
Bought it from Roberts on July 4th, 1873, and took a deed to 


the same. Never, at any time before he left Rome, had any 
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notice of Booze’s purchase, nor of the letter received by Bobo 
from Roberts, nor of Booze’s reply accepting tbe offer therein 
made. Roberts lived two or three miles from Hartwell, and 
when he proposed to buy the land, told him that he wished 
to purchase it for witness and C. W. A. Bryant. Roberts said 
that Booze was trying to buy it, but did not state that he had 
received a letter from him. Roberts and witness went to town 
together. Separated when they arrived at Hartwell. Does 
not know whether Roberts went to the post-offie or not. 
Witness had bought the land before they went to town. Rob- 
erts said that he had recently offered to sell the land, through 
Bobo, to some one at a certain and definite price, but he did not 
say towhom. Witness was not the one referred to. 

The jury found for thecomplainant. The defendants moved 
for a new trial upon the following grounds, to-wit : 

Ist. Because the verdict was contrary to law, equity, jus- 
tice and evidence. 

2d. Because the court erred in charging the jury as follows: 
“Tf you find from the evidence that the negotiations between 
the complainant and Roberts, if Roberts was authorized to 
sell the land, had reached the point that a proposition to sell 
by Roberts to Booze on certain terms, was made by letter, and 
accepted by Booze in writing, and the letter making the pro- 
position to sell, was forwarded or sent by mail and the letter 
of Booze accepting the proposition was sent by mail, the bar- 
gain was closed when the letter accepting the proposition was 


put in the mail, and if at the time of procuring the deed, the 


defendants had notice of the rights of Booze, they will stand 
in the same place and condition of Roberts or those Roberts 
represented, and if the complainant offered to perform his part 
of the contract by paying the $550 00 and the taxes at the time 
and place mentioned in the- agreement, or the letters of the 
parties, then the complainant is entitled to relief unless there 
is some legal or equitable reason why it should not be granted. 
In relation to contracts made on Sunday, if the contract is 
not a matter of necessity, benevolence or charity, and is of 
worldly matters purely, such as buying and selling land, the 
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contract is void. If you find from the evidence that the 
proposition from Roberts to Booze was handed to Booze on 
Saturday evening and answered and accepted that evening, 
and the letter was mailed on Monday. The handing the let- 
ter to Bobo on Sunday to mail on Monday, would not make 
the contract a contract made on Sunday and vitiate the con- 
tract. If the letter was written on Sunday and mailed on 
Sunday, the contract would be void. If the letter was writ- 
ten on Sunday and delivered in the mail by Bobo, his agent 
for the purpose of taking the letter to the mail, on Monday, 
it would not be a Sunday contract.” 

3d. Because the court refused to give the following charge: 
“Tf T. F. E. Bryant did not buy the land for Briscoe and 
Clat Bryant, the rule of notice to agent being notice to prin- 
cipal, does notapply. If Briscoe bought the land himself, and 
not through 'T. F. E. Bryant, as agent, notice to T. F. E. 
Bryant would not be notice to him, unless the evidence shows 
that T. F. E. Bryant had communicated to him (Briscoe) 
the notice he had in regard to Booze having bought the land 
before he (Briscoe) bought it.” 

Ath. Because the court erred in charging as follows: “If 
notice was given to T. F. E. Bryant while he was agent, if it 
is proved he was agent of defendants, it would be notice to 
defendants even if Bryant had ceased to be their agent before 
they purchased, whether Bryant had communicated it to de- — 
fendants or not. If they purchased for themselves they are 
chargeable with notice to Bryant, if he was their agent, if he 
received notice while he was agent. Any notice to Bryant 
after he ceased to be agent would not affect defendants, No- 
tice to the agent is notice to the principal.” 

5th. Because the court erred in charging the jury as fol- 
lows: “Any notice is sufficient, or, in other words amounts to 
constructive notice, which would excite apprehensions in or- 
dinary minds, and prompt inquiry into the actual condition 
of things; and information for such purpose may be commu- 
nicated by a person whither he had personal knowledge of 
the fact or be specially authorized to speak or not, provided 
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it be given by such a man and in such terms as would induce 
a person of ordinary prudence to inquire into the matter.” 

6th. Because, when the letter from F, S. Roberts to Willis 
Bobo, bearing date June 14th, 1873, was offered and read in 
evidence on the trial of said case, defendants’ counsel objected 
to the memorandum, “mailed 19th, received Saturday, 28th, 
answered Monday, June 30th,” at the bottom of the first page 
of said letter, being read in evidence, the same being in the 
hand-writing of Joel Branham, jr., one of complainant’s 
counsel, Said Joel Branham, jr., stated that said memoran- 
dum was in his hand-writing, and made by him some time 
after said letter was received by said complainant, and that 
he would erase the same from said letter before the jury should 
retire to consider of their verdict. Said defendants’ coun- 
sel relied on this statement, but he failed or omitted to erase 
said memorandum from said letter, and allowed the same to 
remain on the said letter that was taken out by the said jury 
as evidence in said case, as a part thereof. Relying on said 
statement of said Joel Branham, jr., to erase said memoran- 
dum, defendants’ counsel paid no furthr attention to the orig- 
inal letter, and used and referred to the copy of said letter set 
out in the bill in the consideration and argument of said case. 

In support of this ground, an affidavit was filed, showing 
that defendants’ counsel did not know that the memorandum 
went out with the jury unerased, and that they relied on com- 
plainant’s counsel to erase the same. 

The motion was overruled, and defendants excepted. 


Dasney & Foucue, for plaintiff in error. 
Smiro & BRanuwAM, for defendant. 


BLECKLEY, Judge. 


Booze filed a bill against Bryant and Briscoe to compel 
them to convey to him a certain tract of land. He based his 
right on a contract made by letter, which he alleged he had 
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concluded for the purchase of the land, and of which, he al- 
leged, they had notice when they purchased and took a con- 
veyance from the same party. Notice was denied, and, more- 
over his contract was assailed as invalid because made on 
Sunday. The jury found for him, and the court decreed the 
conveyance prayed for, on condition of his paying into the 
clerk’s office the amount fixed by his contract as purchase 
money. The record shows that this payment was made with- 
in the time prescribed by the decree. 

1. Upon the charges in the bill, there can be no doubt that 
the complainant was within a well known principle of equity 
jurisprudence when he invoked the interposition of that court 
to prevent his adversaries from holding on to a title which 
they acquired with notice of his prior purchase. They, on 
such a state of facts, would occupy the place of their vendor, 
and would have to respond to a demand for specific perform- 
ance, for him or with him. For this position early and late 
authorities are both abundant: Fry on Sp. Per., 57, 58; 1 
Story’s Eq., section 396. 

2. And the notice, to charge them, need not be actual nor 
amount to full knowledge. Information, from whatever 
source derived, which would excite apprehension in an ordi- 
nary mind and prompt a person of average prudence to make 
inquiry, would be sufficient. Nor need the notice be proved 
by direct and positive evidence; it may be shown by facts 
and circumstances. And the jury are at liberty to believe 
the notice existed, notwithstanding it may be positively de- 
nied by the testimony of the interested parties. In this case 
they do deny it; but their denial does not negative the facts 
that environed them; and from these facts the jury could 
have formed a very rational opinion that they either did 
know, or ought to have known, that Booze had outstripped 
them in making a contract of purchase. There was enough 
in sight to put them on inquiry. If they failed to inquire, 
they are in the same situation as if they had received the 
notice, which they doubtless would have received if they had 
ventured to ask a question. The means of information were 





446 SUPREME COURT OF GEORGIA. 


Se pratiennenenpereianttiaimenibanant 
Bryant et a/. vs. Booze. 








at hand. The law would hold them only to resort to such 
sources of information as were reasonably accessible ; it would 
not impose on them extreme diligence, but ordinary dili- 
gence; and not even that. until they had first seen or heard 
something to awaken apprehension. Perhaps rumor, appa- 
rently well founded, might be enough for that, under some 
peculiar circumstances, though it is not, of itself, notice or a 
badge of fraud: 8 Georgia, 258. In this case, however, the 
‘ jury might well have found there was more than rumor to 
prompt inquiry. There was a very suspicious activity imme- 
diately after Bobo communicated to Bryant’s brother the fact 
of Booze’s purchase: 1 Story’s Eq., sections 399, 400qa. 

3. Notice to an agent is notice to the principal: Code, sec. 
2200. The court’s charge on this subject was sufficiently accu- 
rate for the purposes of the present case. The evidence does 
not point to any notice that reached the alleged agent before 
his agency was created or after it ceased. If he was agent at 
all, he was most probably such when he received the infor- 
mation which is relied upon as notice to him. There is 
nothing to show the discontinuance of his agency, if indeed 
he was agent, except that one of the principals, at last, after 
the agent became aware of Booze’s contract, stepped in and 
made the purchase in person. It is contended that, on ac- 
count of this last mentioned fact, the doctrine of notice to 
agents does not apply to the case at all. But it will be re- 
membered that this alleged agent, either for himself as prin- 
cipal, or for some one else, had, for some time, been opening 
the way for a purchase of the land. If Bryant and Briscoe 
were his principals, (and that was a question for the jury,) 
they only followed up the opening which he had made or 
formed, The evidence shows that he was in conference with 
them shortly before the purchase was effected, and.there is 
nothing to indicate that they had ever, up to that last inter- 
view, taken any part, in person, in the efforts at negotiation. 
He was the brother of one of them, and the circumstances 
make it altogether probable, to say nothing of the express 
admission of the fact by the latter, that he represented them. 
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4. In regard to this admission, we think it clear that be- 
ing made as it was, after their purchase and after their title 
vested, it proves no agency as against Briscoe. It is evidence 
only as against Bryant, the party who made it. But the evi- 
dence of agency which the facts and circumstances themselves 
afford, affect both alike, and they are pretty strong. It would 
not do any violence to probability to consider agency estab- 
lished independently of the admission. Besides, the exigen- 
cies of the case do not absolutely require that there should 
have been an agency. Only for the purpose of charging the 
principals with notice through the agent, is the agency at all 
material, and there is enough evidence of notice otherwise to 
uphold the verdict. 

5. The owners of the land had an attorney in fact residing in 
Hart county, one Roberts. Booze resided in Floyd, theeounty 
in which the land lies. In the latter county resided also a 
mutual friend of the parties by the name of Bobo. Roberts 
had been corresponding with Bobo, and by that means knew 
that Booze wanted to purchase. He finally wrote te Bobo 
requesting him to say to Booze that he could have the land for 
$550 00 and taxes of the current year. This letter was re- 
ceived and handed to Booze on Saturday. That night Booze 
wrote an answer addressed to Roberts, accepting the proposi- 
tion. On the next day, being Sunday, he carried this letter 
to the house of Bobo, told him of his aceeptance, and re- 
quested him to read the letter. Bobo read it. It is contended 
that at this point the contract was closed, and consequently, 
that it was aSunday contract. Several answers may be made 
to this suggestion. Roberts was, himself, only an attorney in 
fact, and his power, as copied in the record, did not confer ex- 
press authority to constitute sub-attorneys or agents under 
him. His letter to Bobo did not instruct him to sell the land 
to Booze, but only to communicate a proposition. Booze did 
not, if he could have done so, elect to deal with Bobo alone, 
but addressed his written acceptance to Roberts, and adopted 
the mail, the medium by which the letter of Roberts to Bobo 
had been received, as the means of final transmission ; he re- 





448 SUPREME COURT OF GEORGIA. 


Bryant et a7. vs. Booze. 


all 


quested Bobo to carry the letter on the next day to Rome, 
(whither Bobo was going on his own business) and put it in 
the post-office. This Bobo promised to do, and he did so ac- 
cordingly. There was no arrangement that Bobo should write 
informing Roberts of Booze’s acceptance, or that Bobo was 
to take any further part in the transaction, except to convey 
Booze’s letter to the post-office, and this he undertook to do at 
Booze’s request, and not under any instructions from Roberts. 
It is plain that both of the actors in the Sunday interview 
treated the letter as the sole medium of acceptance, and as 
an acceptance designed to be direct, as between Booze and 
Roberts. We think it unquestionable that no contract came 
into existence until this letter was delivered into the post-office 
on Monday, and that then the contract became complete : 
Code, section 2728; 4 Georgia Reports, 1; 5 Ibid., 167. For 
an interesting article on contracts by letter, see 7 American 
Law Review, 433. 

6. At first view there may seem to be a taint of illegality 
upon the contract, because of the request to post the letter 
having been made on Sunday, and of the subsequent posting 
of it in pursuance of that request. There is certainly here 
some resemblance to an agency created on Sunday and execu- 
ted on Monday. But the act requested was simply a me- 
chanical one, and nothing was to be done towards its perform- 
ance till the Sabbath had ended. To treat such a request as 
the delegation of a power or the creation of an authority, and 
to set aside an act done during the week, as mere matter of 
favor, because the request to do it was made on Sunday, would 
be over strict. So nice an application of law to Sunday trans- 
actions would scarcely leave a man free to direct his son or 
his servant on Sunday night where to commence ploughing 
next morning. But if the posting of the letter was strictly 
the execution of an agency created on Sunday, the act of 
posting was, in itself, lawful, and if not lawfully authorized, 
was susceptible of being lawfully ratified and adopted : Code, 
section 2192; 9 N. H., 500. And see 24 Vt., 187, 317; 18 
Ibid., 379; 35 Me., 143; 49 Ibid., 432; 27 Vt., 272; 9 
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Allen, 452; 3 Foster, 229; 44 Georgia Reports, 541. We 
think, however, it is not a breach of law to hand even a busi- 
ness letter, on Sunday, to another, and request a conveyanee 
of it to the post-office, to take place on the ensuing day; and 
that a letter thus dealt with may be the medium of closing a 
lawful contract. 

7. One of the grounds in the motion for new trial involves 
the failure of complainant’s counsel to erase from one of the 
letters which went out with the jury, a memorandum, made 
by himself, of dates as to the time of its reception, and of the 
writing and mailing of the reply. On objection to the mem- 
orandum as evidence, made by the opposite party, the counsel 
promised in court to erase it. Doubtless it was forgotten. 
But it did no harm. The evidence was substantially in con- 
formity to the memorandum, and the jury were well war- 
ranted in finding as they did. The real -pressure of the case 
was upon notice. The jury thought there was sufficient no- 
tice, actual or constructive, and the judge below was satisfied 


with their finding. Such a question is peculiarly one for the 
jury, and we think they did not draw their conclusion with- 
out premises to warrant it. 

We affirm the judgment. 


WitiiaAM Amis, plaintiff in error, vs. BENJAMIN T, CAME- 
» P ’ 
RON, executor, defendant in error. 


1. The heirs or legatees of an estate, when all are of full age, may distribute 
the same by consent when and how they please, so that they do not leave 
debts of the decedent unpaid, but they have no right, as against creditors 
who are not parties to the arrangement, to depart from the due course of 
administration, whether at the time of so doing they know of the existence 
of debts or not. 

. Executors who qualified in 1859, but returned no inventory or appraise- 
ment, and never submitted their actings and doings to the supervision of the 
ordinary, by making returns or otherwise, have not legally administered, as 
against a creditor of the testator; and they cannot, upon a plea of Alene ad- 
ministravit, defend themselves against the suit of the creditor by showing 
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that although the assets were sufficient to pay the debt, they were distrib- 
uted among the residuary legatees in a manner agreed upon by themselves, 
(the executors included,) that the distribution was not completed till after 
the expiration of more than twelve months from qualification and grant of 
letters testamentary, that in the meantime due notice to creditors was pub- 
lished for six weeks as the statute requires, and that no account of the 
creditor’s demand was rendered in, nor any notice given of the same, until 
some years after the executors had thus parted with all the assets, 

. Where the conflict in evidence, if any, was between parties to the suit on 
the one side, and a disinterested witness on the other, it was error to charge 
the jury that those witnesses were to have the preference whose means of 
information were the best and who had the best opportunity to notice and 
remember the facts. It was error, also, in such case, to charge that, in the 
absence of any corroborating circumstance, if all the witnesses were sur- 
rounded by the same circumstances, and were alike in everything but num- 
bers, the evidence of two would overcome the evidence of one, and the 
jury Were bound to believe the two in preference to the one. Where wit- 
nesses are parties to the suit, whatever may be their numbers, their oppor- 
tunities, or means of information, the jury are to judge of the degree in 
which their interest affects their credibility. 


Administrators and executors. Distribution. Witness. 
Charge of Court. Before JAMEs M. Mos ey, Esq., Judge 
pro hac vice. Troup Superior Court. November Term, 1874. 


This suit was originally brought against John S. Hill and 
Benjamin T. Cameron, as executors of Thomas Cameron, de- 
ceased. The former dying pending suit, the action proceeded 
against the survivor. The facts are sufficiently reported in 
the opinion. 


Speer & Speer; Joun S. Bicsy, for plaintiff in error. 


B. H. Biaenam; FERRELL & LONGLEY, for defendant. 
BLECKLEY, Judge. 


Executors were sued in 1869, upon a note made by their 
testator in 1859. The will was probated in October, 1859, 
and the executors qualified. They, with others, were residu- 
ary legatees—one of them personally, and the other as trus- 
tee for his wife. The will directed the payment of all just 
debts. It provided for the equal division of the residuum 
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by commissioners, and the executors were instructed to have 
commissioners appointed for that purpose. The residuary 
legatees were of full age, and prior to the probate of the will they 
entered into a written contract in these terms: ‘ We agree to 
waive the usual legal requirements, forms and ceremonies, in 
bringing to sale the property of said estate, and hereby au- 
therize and request the executors to close up the affairs of said 
deceased without the delay usually attendant upon the orders, 
judgments, and decisions of the court.” Under this agree- 
ment, which was signed by the executors as well as the other 
residuary legatees, the executors proceeded, and wound up the 
estate, which consisted of land, slaves, railroad stock, and 
other personal property. The personalty, exclusive of the 
slaves, was ample to pay all the debts, and all were paid ex- 
cept this now in suit. Funds sufficient to pay this were, for 
a long while, kept on hand. The executors, in due time, ad- 
vertised according to law, for six weeks, calling upon credi- 
tors to render in their claims, and this claim was not pre- 
sented nor any notice given of it till 1867, before which time 
the whole estate had been distributed. The distribution was 
not completed within twelve months after qualification and 
the grant of letters testamentary. Ample means to pay this 
debt were retained until after that lapse of time. In the dis- 
tribution, one of the executors received the testator’s land and 
still has it. He also received slaves and money. The other 
executor, as trustee for his wife, received his equal share in 
money or personal property. 

There is no doubt that this creditor could follow the assets, 
and compel payment of his demand by the legatees, pro rata, 
out of the effects which they received from the estate of his 
debtor; but the question is, can he recover a judgment against 
the executors, as such, over their plea of plene administravit. 

1. It is well settled in Georgia that heirs or legatees, when 
all of age, may, as among themselves, settle up estates as they 
choose, and their adjustment will be good against one another 
and against mere strangers, at least in equity: 34 Georgia 


Reports, 152 ; 31 Lbid., 753 ; 29 Ibid., 585; 36 Tbid., 184; 
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23 Ibid., 142; 13 Ibid., 478; 6 Ibid., 443; 3 Kelly, 422. 
This rule we have no purpose or wish to disturb; but we 
cannot recognize the extension of it, so as to bind creditors by 
mere contract administration, unless they have assented to it. 
They are entitled to call for legal administration, and here 
there has been none. 

2. The executors took upon themselves the legal obligation 
to execute the will according to law. They qualified, and 
then they cut loose from the ordinary and from the control of 
the statute, and put themselves under the private contract 
into which they had entered with the other legatees. They 
returned no inventory, no appraisement, no sales, no receipts, 
no disbursements. They made no return to the ordinary of 
any kind. The administration which they conducted was not 
even carried into the ordinary’s office, much less carried 
through it. It was not the public, official administration 
which the law requires, but a private administration, gov- 
erned by the wishes of themselves and their co-legatees in- 
stead of the law of the land, It was commenced, prosecuted 
and concluded wholly outside of the office which the law had 
appointed for it to pass through. A creditor searching that 
office could not discover what, if any assets, had come to the 
hands of the executors. The statnte under which they quali- 
fied (Cobb’s Digest, 188; 8 Georgia Reports, 399,) required 
them to return an inventory, on pain of being held liable to 
creditors as executors de son tort. This stringent statute they 
violated. It is true they published a legal notice to creditors 
warning them to render in their demands, but against what 
assets were they to make claim? The executors had charged 
themselves with none in that place where creditors, in all 
cases, as the law then stood, were entitled to look for the in- 
formation. If they had complied with that requisite of the 
statute, this creditor, who may not have seen their advertise- 
ment, might have discovered that they were in a situation to 
make payment. The law, at least, entitled him to that means 
of information, as well as to the published notice. He did 
not respond to the notice, and they did not comply with the 
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law. Upon what principle can they, who were themselves in 
default, insist that they shall stand discharged because of his 
failure? On the facts in the record, we do not think the ex- 
ecutors have supported their plea. They were chargeable 
with a large amount of assets, for which they have not legally 
accounted. They are to be deemed, in law, as having them 
still in hand, and are responsible for their production to satis- 
fy this creditor. 

3. The court, on the trial, made a charge to the jury on the 
subject of evidence which we cannot indorse. The cunflict, 
if any, was between the plaintiff’s witness on one side, who 
was disinterested, and the defendants themselves, on the other. 
We do not see that there was conflict ; but suppose there was, 
the jury could not be bound to believe or disbelieve. They 
were the judges of credibility, and had a right to take interest 
into account, as well as the elements mentioned by the court. 
Opportunity, means of information, number, interest, are all 
to be considered ; but at last the jury must be free to weigh 
the evidence, credit or discredit the witnesses, find out the 
truth, and follow it: 39 Georgia Reports, 597; 42 Ibid., 
64; 43 Ibid, 283. Even putting interest out of the question, 
the court hampered the jury rather too much on the conse- 
quences of mere number: 10 Georgia Reports, 184. 

The charge in relation to positive and negative evidence 
was not error in itself, and to one point presented at the trial 
it seems to have been applizable. 

What the court stated to the jury as to the complication 
and difficulty of the case cannot be harmonized with the 
views which we have presented, but to pronounce it error in 
law would be to treat it with a seriousness out of proportion 
with its importance. Such remarks are usually intended to 
tone the minds of jurors to a sufficient pitch of gravity; and 
perhaps the only effect is to make them investigate the facts 
more carefully, and form their verdict with greater delibera- 
tion. If so, they are harmless. 

The assignments of error are numerous, and we have not 
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dealt with them all separately, but the principles laid down 
will be found to control them substantially. 


Judgment reversed. 


BenJAMIN G. Lockett, plaintiff in error, vs. JAacoB DE- 


I. 


NEvFVILLE e¢ al., defendants in error. 


The statute (Code section 3266) requiring bond from the plaintiff in at- 
tachment, with good security, in an amount at least double the debt sworn 
to, contemplates, not only that the bond shall be for that amount, but that 
the security shall be good for the like amount, It is notthe purpose of the 
statute to exact bond in double the debt and security for less; nor is it the 
province of the officer who takes the bond and judges of the security, to 
conjecture what may be the probable, or the possible, limit of the defend- 
ant’s damages. He is authorized to accept no bond for a less amount than 
double the debt, nor any security except security good for at least that 


amount, 


. In a proceeding under the act of 1873, (Code, section 3271) to verify the 


sufficiency of the bond, and to have it made good, if not so already, the 
officer is to be governed by a like standard of security, and to pronounce 
none sufficient which is not good for an amount double the debt, 


. In that proceeding no question of amendment can be entertained, except 


amendment of the bond, and of that only in so far as may be necessary to 
make it conform to law as a bond in support of the attachment as originally 


issued and levied. 


. If, in such proceeding, an order to make the bond good, be not complied 


with within the time prescribed, the proper final order is one declaring the 
plaintift’s default, and directing the levying officer to dismiss the levy, To 
order that the attachment and the levy be dismissed, is error. 


Attachment. Bond. Amendment. Before Judge Wriaurt. 


Dougherty County. At Chambers. June 3d, 1875. 


Reported in the opinion. 


B. H. Hitt & Son; Suirn & Jones, for plaintiff in error. 


JOSEPH GANAHL; WARREN & Hosss, for defendants. 
> 3 ; 
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BLECKLEY, Judge. 


Judge Strozer of the Albany circuit issued an attachment 
in favor of the plaintiff in error against the defendants in 
error, for three quarters of a millionof dollars. After it was 
levied, a proceeding took place before Judge Wright, the suc- 
cessor or Judge Strozer, to verify the sufficiency of the plain- 
tiff’s bond, in the mode prescribed by the act of 1873, (Code, 
section 3271.) In the course of that proceeding Judge Wright 
held that the bond was not sufficiently secured, and ordered 
that additional security be given within a prescribed time, so 
as to make the bond secure, to at least the amount of the debt 
sworn to. Compliance with this order was attempted, on the 
part of the plaintiff, but at the final hearing, the Judge de- 
cided that he had failed to comply, and ordered that the at- 
tachment and the levy thereon be disinissed. 

it is not pretended that the security was good fur double 
the debt sworn to, and therefore, in the view we take of the 
case, it is quite immaterial whether the Judge ruled correctly 
or not in holding that because of the want of full ratification 
by one of the sureties whose name was signed by his attorney 
in fact, or for any other reason, the bond was not well secured 
to the extent of the amount of the debt only. If in trying 
to follow one error the judge committed another, the result 
ought to be accepted if it be a correct result ; and we think that 
the rejection of this bond was proper, because it did not come 
up to the standard of security which the law lays down, 
whether it came up to the different and lower standard laid 
down by the judge or not. 

1. The Code declares, section 3266, that “the party seeking 
the attachment, before the same issues, shall also give bond, 
with good security, in an amount at least double the debt 
sworn to, payable to the defendant in attachment, conditioned 
to pay such defendant all damages that he may sustain, and 
also all costs that may be incurred by him in consequence of 
suing out the attachment in the event the plaintiff shall fail 
to recover in said case.” This provision is perfectly plain. 
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Its obvious meaning is that the bond must be for at least 
double the debt, and, when for the minimum amount, that 
the security must be good for the whole bond, not for part of 
it only. There is no hint that the bond is to be for one 
amount and the security good for another amount. Double 
the debt is made the standard for both. Either of them, if 
the plaintiff choose, may go above; there is no limit in that 
direction; but neither can fall below. Double the debt, at 
least, is the stern mandate of the law, and plaintiffs in attach- 
ment must comply with it or forbear the use of this remedy. 
The legislature grants the remedy on terms, and whoever 
will not or cannot comply with these terms must look to the 
other modes provided by the law for prosecuting their rights. 
The giving, not only of bond, but of good security, in double 
the amount of the debt sworn to, is a condition precedent to 
the issuing of attachment. And that condition the officer to 
whom application is made for the writ, has no right to waive 
or relax. Nor has he any right to speculate upon the proba- 
ble or the possible limit of the defendant’s damages. It is 
not for him to foresee what property will be levied upon, iow 
long the litigation will linger, or what may be the consequences, 
in any respect, of the proceeding. The law trusts him with 
no such questions. It is said that the object of the bond is 
indemnity only. That is true; but what will be indemnity 
has been settled by the legislature. According to the plainly 
declared will of the legislature a defendant in attachment is 
entitled to be indemnified against damages and costs by bond 
and good security to the extent of double the debt sworn to. 
It may be that no case will ever happen which, in the actual 
damages sustained and costs incurred, will exhaust all the in- 
demnity which the law affords; but such a case might happen, 
and whether it might or not, no less indemnity than that pre- 
scribed, can be forced upon a party by any court or officer. 
Were the reasonableness of the law in question, it might be 
urged in favor of it, that the plaintiff is burdened with giving 
good security once for all, and that security, worth twice the 
debt when the attachment was sued out, may, by changes and 
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losses during protracted litigation, be worth much less than the 
actual damages in theend. There is no provision for exacting 
new security, from time to time, as the old may fail. One of 
the risks, therefore, to be covered by the high security de- 
manded at first, is a change, by lapse of time, in the resources of 
those who become bound on the plaintiff’s bond. 

2. In the scrutiny of the bond provided for by the act of 
1873, the officer is to work to one end only, and that is, if the 
bond and security be not already such as they ought to have 
been when the attachment issued, to have them made so. The 
same standard of security is still before him, and he has no 
right to vary it. He should pronounce no security sufficient 
which is not good for double the debt sworn to. 

3. In the present case the plaintiff being unable to satisfy 
the judge with the security, proposed, by way of amendment 
to his attachment and declaration, to reduce the debt to $100,- 
000 00, and presented an amendment to that effect, with an 
offer to allow the bond and security already given to stand, 
or give a new bond with ample security in the sum of $200,- 
000 00. To see that anything like this was quite aside from 
the object and purpose of the business in hand, it is only nec- 
essary to remember‘that the judge was sitting at chambers, as 
the officer who had issued the attachment with powers no 
more ample than a justice of the peace or a notary public 
would have had under the like circumstances. He could not 
act upon the attachment or upon the declaration in any man- 
ner whatever. His business was with the bond; and with it 
for the sole purpose of making it conform to the law asa 
bond in support of the attachment as issued and levied. 
Amendment of the bond to that extent, or the acceptance of 
a new bond, if in the proper amount and well secured, would 
have been within his functions; but beyond this, he had no 
concern with amendment or with substitution. The business 
in hand was to bring the security up to the attachment, not to 
carry the attachment down to the security. 

4. In conformity to this view of the judge’s functions, we 


hold that, while he did not err in rejecting the bond, he did 
VOL. Lv. 30. 
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err in ordering that the attachment and the levy thereon be 
dismissed. The only final order which can be passed, on fail- 
ure of the plaintiff to comply within the time prescribed by 
the previous order, is one declaring the plaintiff’s default, and 
directing the levying officer to dismiss the levy. Such an order 
is proper, although not expressly provided for by the statute, 
which, itself directs the levying officer to dismiss the levy in 
default of the plaintiff’s compliance. But the levying officer 
should have some authoritative evidence that the time has 
come for him to dismiss, and, to that end, an order declaring 
the default and instructing him to dismiss the levy is appro- 
priate. Let such an order be passed in the present case, unless 
the plaintiff, within such reasonable time as the judge, in his 
discretion, may prescribe, shall give a proper attachment bond, 
with security, good for double the amount of the debt sworn 
to. 
Judgment reversed. 


Susan J. THompson, plaintiff in error, vs. THE GEORGIA 
RAILROAD AND BANKING CoMPANY, defendant in error. 


1. A motion for new trial, even when a rule z7sz is granted thereon, is but 
pleading; and the rule, until made absolute, is not a judgment of the court 
adjudicating the matters of fact stated in the motion, 

2. The granting of a rule sz for a new trial, and entry of the same upon 
the minutes, even with an order that the rule operate as a sapersedeas, will 
not authenticate the matters of fact alleged inthe motion, The facts, to 
be accepted as true in the supreme court, over objection made at the proper 
time, must, if the new trial has been refused in the court below, be certified 
as true in the bill of exceptions, or their truth must clearly appear in the 
record by some other direct statement of the judge. 

3. For the bill of exceptions to show truly that a rule #7s¢ for a new trial was 
granted upon a motion which alleged certain grounds for the application, 
that the new trial was refused, and that such refusal was, upon the same 
grounds, excepted to and assigned as error, is no sufficient verification of 
the several matters of fact alleged in the motion as grounds for a new trial. 

4, The verdict, in the present case, is supported by the evidence, and is not 
contrary to law. 
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Thompson vs. The Georgia Railroad and Banking Company. 


Practice in the Supreme Court. New trial. Pleadings. 
Before Judge Hopkins. DeKalb Superior Court. March 
Term, 1874. 


Reported in the opinion. 
B. H. Hitu & Son, for plaintiff in error. 


Hintyer & BroTrHEeR; CANDLER & THomson, for de- 
fendant. 


BLECKLEY, Judge. 


There is but a single decision of the court excepted to, and 
that is the judgment overruling the motion for a new trial. 
In the bill of exceptions there is a detailed specification of the 
various grounds contained in the motion; but there is no 
statement, direct or indirect, that the matters of fact which 
these grounds involve are true. The bill of exceptions and 
the certificate of the judge annexed thereto, (which latter is 
in the usual form) cannot, therefore, be taken as any verifica- 
tion whatever of these matters of fact. For the judge to 
certify that a motion was made by the party, upon certain 
grounds, and that the party excepted, upon the same grounds, 
to the judgment which the court rendered overruling the mo- 
tion, is simply to certify to two things, both of which might 
be perfectly true, wholly irrespective of the truth of any- 
thing alleged in the grounds themseives. To exhaust such a 
certificate, it is enough that the motion was made on the 
grounds stated, and that the judgment overruling it was ex- 
cepted to on the same grounds. ‘There was, however, granted 
by the court, over the judge’s own signature, a rule nis?, call- 
ing upon the opposite party to show cause why a new trial 
should not be granted upon these identical grounds; and the 
rule contained a direction that it should operate as a superse- 
deas until a final hearing on the motion. Moreover, the mo- 
tion, with the rule nisi annexed, was filed in the clerk’s office, 
and both of them came up as part of the transcript of the 
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record. It is thus clear that the grounds of the motion have 
all the authentication possible to give them by granting the 
rule nist and ordering a supersedeas. It appears, also, that 
the rule was served upon counsel in due time, and there is 
nothing to show that any suggestion was made to the court 
below that any of the recitals in the motion were untrue, or 
that their truth was brought into question in any manner 
whatever. 

Of the eight grounds in the motion, one relates to the ex- 
clusion of evidence, and five to charges given and refusals or 
failures to charge. At the opening of the argument in this 
court, counsel for the defendant called attention to the state 
of the record and the bill of exceptions, touching these six 
grounds, and moved to dismiss the writ of error as to them, 
or to restrict the investigation and judgment here to the two 
remaining grounds; one of which is, that the verdict is con- 
trary to the evidence, and to the weight of evidence, and the 
other, that it is contrary to law. It devolves upon us, there- 
fore, to decide, in the first place, upon this motion, and see 
how much of the plaintiff’s case is properly before us. 

In Snelling vs. Dowell, 15 Georgia Reports, 507, there was 
no question before the court touching the rule nist ; the sole 
question was on the brief of evidence. It was objected to the 
brief that there was no written approval of it by the court, 
no entry of such approval on the minutes, and no written en- 
try by the clerk of the filing of the brief in his office. The 
facts were, that the brief was filed with the rule nisi, entered 
on the minutes in extenso, immediately following the rule, 
and the minutes were approved and signed by the presiding 
judge. On these facts, the judgment of the supreme court 
was, that it was error to discharge the rule nisi on the objec- 
tions taken to the brief; and it was held, in substance, that 
the revision and approval of the brief appeared with suffi- 
cient certainty. The decision was by two judges only. In 
writing out the opinion Judge LuMPKIN stated, arguendo, 
that “if the facts assumed in the rule nisi are not true, it is 
the duty of the opposing counsel to controvert them at the 
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time the application is made. We are bound to believe that 
this was done.” But this was mere obiter ; there was no de- 
cision of the court to that effect, and the case called for no de- 
cision on any such question. No point had been made upon 
the facts assumed in the rule nisi ; the points made were upon 
the brief of evidence, and upon that only. Besides, it is evi- 
dent that the observation of the learned judge in regard to 
controverting the facts at the time of the application, could 
not have been well considered. The application to which he 
refers must be the application for the rule nisi. Surely it is 
not the duty of opposing counsel to controvert anything then ; 
that application is, or may be, ex parte; opposing counsel 
need not be present; the office of the rule nisi is to call upon 
opposing counsel and bring them in; it is granted in their 
absence and orders them up to show cause; they have nothing 
to do with the rule nisi until after it is granted: 21 Georgia 
Reports, 214. 

We cannot recognize this case as any direct authority what- 
ever upon the verification of facts alleged in the rule. It 
bears on a totally different subject, namely: the revision and 
approval of the brief of evidence. Nor does it, by analogy, 
operate as an indirect authority ; for, to revise and sign the 
minutes of the court, with the brief of evidence fully re- 
corded thereon, does most directly and distinctly affirm the 
substantial correctness of the brief in every particular ; where- 
as, all that is affirmed touching a rule nisi, by revising and 
signing the minutes in which it is recorded, is that the rule 
as there set out, was applied for and granted. Test this pro- 
position by the case of a rule nisi against the sheriff, or of a 
rule nisi to foreclose a mortgage. See Choice vs. The State, 
31 Georgia Reports, 462. 

The next case in which anything was said about recitals in 
motions for new trial is Hatcher vs. The State, 18 Georgia 
Reports, 460. It does not appear from the report whether a 
rule nisi was granted or not. On page 463, Judge LUMPKIN 
says: “Whether the motion being overruled, the judge is to 
be understood as indorsing the truthfulness of all the facts 
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assumed in the motion for a new trial is somewhat question- 
able.” The probability is that the overruling spoken of was 
a refusal to make the rule absolute, but be that as it may, the 
case decides nothing. 

In Bowie vs. The State, 19 Georgia Reports, 1, there was a 
direct decision that a charge of the court alleged in the mo- 
tion, but not otherwise verified, where there was a want of 
certainty that the charge, if given, was hurtful to the party 
complaining of it, would afford no ground for granting a 
new trial by the supreme court. The question of verifying 
the charge being blended with that of its want of materiality, 
the decision aids but little in the present inquiry. Besides, 
in the preceding case, the report fails to show whether a rule 
nisi was or was not granted. 

King vs. The State, 21 Georgia Reports, 220, is another 
ease in which the report is silent as to the grant or refusal of 
a rule nisi, The motion for a new trial, as one of the grounds 
of the application, alleged that the court erred in refusing to 
allow a certain question to be propounded to the prosecutor. 
It was ruled that it did not appear to this court that any such 
question was propounded, and that there was nothing in the 
record to sustain that ground in the motion. 

In Cameron vs. Ward, 22 Georgia Reports, 168, the rule 
nist was disallowed by the court, and that fact is assigned as 
one of the reasons for not accepting the recitals as authentic. 

The later case of Holland vs. Chambers, in the same vol- 
ume, page 193, contains a very clear and distinct enunciation 
of the doctrine that granting the rule nis? authenticates every- 
thing. Judge McDonaLp, in the first paragraph of his 
opinion, speaks thus: “The court granted the rule nisi, and 
his having granted it is equivalent to a certificate on the part 
of the presiding judge that what transpired on the trial, so 
far as it is stated in the rule, is stated correctly.” Accord- 
ingly, the court, in that case, went forward and passed upon 
all the matters set out in the rule, treating them as true. It 
does not appear from the report of the case that any point 
was made by counsel on the bill of exceptions, and I think it 
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is to be understood that none was in fact made, for there is 
nothing in the head-notes to the opinion which refers to this 
subject. Most probably, therefore, this ruling of the court 
was without argument. 

MeLain & West vs. Densmore & Kyle, 30 Georgia Reports, 
724, and Stone vs. Bancroft & Chamberlain, Ibid., 860, are 
strongly on the line of requiring direct verification in the bill 
of exceptions; but in neither of these cases does it appear 
that a rule nist was granted. There is, however, an express 
and controlling adjudication, upon the very point now before 
us, in the case of Olive vs. Herrington, 33 Georgia Reports, 
580. There, as here, the rule nisi had been granted. Judge 
LuMPKIN, in delivering the opinion, used the following lan- 
guage: “There was a motion made for a new trial, and many 
of the grounds are for charges alleged to have been made, for 
refusals to charge, and because the jury found contrary to the 
eharges given, whereas, it does not appear that any charge 
was given or refused by the court. True, the fact is assumed 
in the rule nisi, and sundry decisions said to be made by the 
court are therein recited. But his honor, the presiding judge, 
refused to make the rule absolute, nor does he anywhere cer- 
tify to this court that the grounds taken in the rule nisi are 
true; he overruled the motion because there was abundant 
evidence to sustain the verdict. We do not sit here to dis- 
cuss and decide abstract questions of law, but to investigate 
alleged errors committed by the court below, and we must be 
assured, upon the authority of the court itself, what the errors 
complained of are before we can be called upon to reverse 
them. Suppose we were to hold that upon some of the 
grounds taken in the rule nisi there were fatal errors, which 
required the correction of this court, his honor might well re- 
ply, I have not certified to the supreme court that these 
errors, fatal in their opinion, were committed by me, our 
mouths would be closed.” 

We think that since this case of Olive vs. Herrington it has 
not been an open question in this court, that the recitals in the 
rule nisi, when the objection has been insisted on here by counsel 
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at the proper time, have stood in need of further verification, 
whether the rule nisi was granted or not, unless the court be- 
low went further and made the rule absolute. See 46 Geor- 
gia Reports, 159; 47 Ibid., 625; 48 Ibid., 425. 

If the case of Harrison vs. Hatcher, 44 Georgia Reports, 
638, be thought an instance to the contrary, it is only neces- 
sary to read the case carefully to see that it is not. There 
appears to have been no objection urged by counsel, at any 
time, to considering the unverified grounds in the motion for 
new trial because they were not verified. The difficulty seems 
to have arisen when the case came to be taken up by the two 
judges who presided in it, for decision. They were embar- 
rassed in their efforts to get at the truth, and concluded at last, 
as there was only a motion, and no rule nisi, to treat the judg- 
ment overruling the motion as in the nature of a judgment 
sustaining a demurrer to the motion and assuming as true all 
the facts stated. If there had been a rule nisi, what the court 
would have done does not appear; nor does it appear what 
the court would have done if the counsel for defendant in error, 
instead of arguing the grounds of the motion on their merits, 
had taken the point, and insisted upon it, that the unverified 
matters were not properly authenticated, and therefore not here 
for consideration. If this view of the case is not correct, and 
the decision in Harrison vs. Hatcher is opposed to the cases 
in 33 Georgia Reports, 46 Ibid., 47 Ibid., and 48 Ibid., 
supra, then is that case borne down by the weight of the 
others as authority. 

We put our decision mainly upon authority, holding that 
on questions of practice, as well as on other questions, we are 
bound to make an honest, candid search after the law, and 
simply declare it as we find it. A majority of the court (the 
chief justice and myself) are, however, well satisfied with the 
rule upon principle, and would probably, if the question were 
res integra, decide it the same way. A motion for new trial 
is mere pleading: 17 Georgia Reports, 141; the movant can 
apply for a new trial for any and all reasons that he is disposed 
to allege; he has as wide a range as he has in his original 
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declaration, and the court has no power to restrict him; he 
can present his motion ex parte and obtain a rule nisi in the 
absence of his adversary and without any notice to him what- 
ever: 21 Georgia Reports, 214; and it has been held by this 
court that the better practice is, if the motion sets forth any 
ground that is prima facie sufficient, to grant the rule nisi 
and let all the grounds stand over for consideration at the final 
hearing: 10 Georgia Reports, 82. It is not the practice for 
the opposite party to make any written response to the rule, 
or to the grounds of the motion, so that what he urges by way 
of objection is not matter of record; and there is no law re- 
quiring the court, in refusing a rule absolute, to assign any 
reason for its action whatever, or to pass any judgment pro- 
nouncing the grounds of the motion untrue. The party has 
a right, in his bill of exceptions, and in that only, to bring 
the judge to a full and clear showing on the whole truth of 
his case. If the grounds of his motion were in fact true, and 
he will so allege in the bill of exceptions, the judge must and 
will certify to their truth. Until it comes to giving a bill of 
exceptions the judge may lawfully maintain whatever silence 
he pleases, but then the party searches him, and the law forces 
him to speak out. 

All that can be inferred from the grant of*a supersedcas is, 
that the judge, in one or more of the eight ground stated in 
the motion, saw something which he deemed sufficiently im- 
portant to warrant him in delaying the officers of court in the 
collection of their costs until the further hearing of the rule. 

It is said that the rule nist was entered upon the minutes. 
Doubtless it was, although this fact does not affirmatively 
appear in the record. Being an act of the court, it should 
have been recorded on the minutes, but that would not aid it 
as a means of verifying the recitals. Let it be called a judg- 
ment of the court, but what does it adjudge? It certainly 
does not adjudge absolutely the truth of the matters of fact 
alleged in the motion, for if it did, the absent party, and even 
the court itself, would be bound by it. Construed in the 
light of the course of practice recommended in the case cited 
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above, from the 10 Georgia Reports, the most that it can be 
said to adjudge is, that some one or more of the grounds of 
the motion were, prima facie, good. 

The motion of defendaat’s counsel to restict the judgment 
of review in this court to the two grounds alleging the ver- 
dict to be contrary to the evidence and the weight of evidence, 
and contrary to law, must prevail. Avnd in reference to these 
two grounds we find no error in refusing a new trial. We 
think the verdict well supported by the evidence, and we 
know of no principle of law that it violates. 

Judgment affirmed. 


JACKSON, Judge, concurring. 


It is hardly necessary for me to say, after the opinion just 
delivered by my brother and associate, Judge BLECKLEY, that 
I acquiesce in the judgment confining this bill of exceptions 
to the single issue of whether the verdict be against the law 
and the evidence, with great reluctance. I only concur be- 
cause the authority of the unanimous opinion of this court in 
the case of Olive vs. Herrington, 33 Georgia Reports, 580, 
binds me. But for that, and what I consider the spirit of 
subsequent adjudications on the point, I should hold this bill 
of exceptions good throughout. My mind abhors technical- 
ities, and I do not approve the judgment on principle. 


M. H. VAnDyK&E, plaintiff in error, vs. B. A. MARTIN et al., 
defendants in error. 


1, The final trial of an important cause involving the examination of many 
witnesses, the investigation of numerous facts, and the application of legal 
principles, should be full, thorough and deliberate; and such a trial, com- 
ing on at an advanced hour on Saturday, the last day of the term, should 
be postponed till the next term, at the instance of counsel for either party ; 
or, if that be denied, the court should be careful not to exact a brevity in 
argument on the part of objecting counsel, disproportionate to the materials 
to be handled and the labor requisite to ample discussion, 
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2. In trial by jury, even in civil cases, it is the right of the parties to be fully | 
heard by their counsel, an@l while the court may, and should, interpose to pre- 
vent a needless consumption of time, argument should not be cut short simply 
because there is not enough of the term remaining for it to be heard at 
reasonable length, It is better that, for the time being, the whole trial 
should fail, than that it should fail in an essential part and be concluded 
over the protest of the losing party, with that part slighted or omitted. 
The last link in a chain of legal right is as sacred as the first. 
3. Alleged errors which the record before this court does not enable it to ex- 
amine fully, will not be ruled on adversely to the decision below, 


Practice in the Superior Court. Trial. Attorney. Ar- 
gument of counsel. Practice in the Supreme Court. Before 
Judge Kyigut. Lumpkin Superior Court. April Term, 
1875. 


This case is fully reported in the opinion. 
Wier Boyp; Joun A. Wimpy, for plaintiff in error. 


B. A. Martin; H. P. Bett; W. P. Price, for defend- 


ants. 


BLECKLEY, Judge. 


This was a bill in equity which had for its object one of 
two things—the discharge of VanDyke, the complainant, 
from a judgment in favor of the defendant, Martin, rendered 
in a court of law, against one Hamilton, as principal, and the 
complainant, as security, or the subjecting of certain mining 
property to re-sale for the payment of that judgment. The 
record now before the court, though not full, is sufficient to 
show that the complainant attempted two lines of attack—one 
was, to re-open the judgment on the ground that it was con- 
fessed under a mistake as to the consideration for which the 
debt. was made, and then urge that the real consideration had 
failed ; the other was, to establish that Martin, the plaintiff 
in the judgment, had jointly, with Parker, purchased under 
it, at sheriff’s sale, valuable mining property which belonged 
to the principal debtor, Hamilton, at a bid almost nominal, 
compared to its real value, and to have that sale set aside as 
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fraudulent, and the property re-sold at a fair sale; or else, if 
the purchasers were allowed to hold dn to the property, to 
have the execution under which it was sold entered satisfied, 
as against the complainant, VanDyke, the security. It fur- 
ther appears, that on complainant’s first line of attack he had 
to encounter what was claimed to be the bar of a former judg- 
ment adjudicating the question against him. 

Thus, whatever the real merits of the case may have been, 
(and we rule nothing on that subject,) it was certainly one of 
considerable complexity and difficulty, involving the ques- 
tions, as matter of law and fact, whether the mistake alleged 
existed and constituted sufficient cause for opening the judg- 
ment; whether, as matter of law and fact, such opening of it 
was barred by another judgment; whether, as matter of fact, 
the debt embraced in the judgment was founded on a given 
consideration ; whether, as matter of fact, that consideration 
had failed; whether, as matter of law, such failure constituted 
a defense to the debt and ought to defeat the judgment ; 
whether, as matter of fact, the sheriff’s sale was fraudulent ; 
whether, as matter of law, if the sale were not set aside, the 
complainant could have relief against the judgment, because 
the plaintiff had obtained the principal debtor’s property at a 
price grossly inadequate; and whether, as matter of fact, 
there was such gross inadequacy or not. 

The judgment was rendered in 1869, and was for a little 
less than $500 00, principal and interest The property in 
question was sold under it in 1872, and brought $66 00. 
There was evidence on the trial tending to prove that it was 
worth $10,000 00 or $15,000 00. 

It seems, from the record, that the case was taken up on 
Saturday, the last day of the term, before dinner, counsel for 
both parties announcing ready, and striking a jury. .The 
trial commenced immediately after dinner. As we understand 
the record the court forced the complainant to trial against 
the asseverations of his counsel that there was not sufficient 
time in which to try the cause. We do not consider the an- 
nouncement of ready, as incompatible with insisting that the 
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time left to the court was too short for the trial. Readiness 
for trial simply involves full preparation, and the absence of 
any cause to be shown for a continuance at the party’s instance. 
It does not mean that there is time to do what the party is 
ready to do if time would serve. ‘To have a case postponed 
in the last hours of the term it cannot be necessary that a 
party should represent himself not ready for trial. He might 
be ready and anxious, and so state, but add that he objected 
to proceed then, because the court was not ready to afford him 
a full and fair trial for want of ample time. 

1, 2. We think that in the present case the complainant’s 
counsel were right, and the court mistaken—the time was not 
sufficient. ‘lo draw out the facts, to say nothing of dealing 
with the law, some ten or twelve witnesses had to be exam- 
ined, and several lengthy documents introduced, read and 
scrutinized. This was not a case for Saturday afternoon. It 
should have been entered upon earlier in the term, or not at 
all. The court probably felt the pressure of the situation, 
for it limited the counsel—two for complainant and two for 
defendant—to thirty minutes each in argument. Com- 
plainant’s counsel complain of this also, and it is one of the 
grounds of the motion for new trial. We think, after counsel 
had protested against being brought into such a corner, they 
ought not to have been pushed to the wall. The time allow- 
ed them was not reasonably sufficient, for they had to discuss, 
each in his own half hour, both the law and the facts of a very 
considerable litigation. The time might be reasonable for the 
defendant’s counsel, and yet not reasonable for the complain- 
ant’s counsel. Upon the latter rested the burthen of making 
out a case, while the former had but to parry such blows as 
might be given. The shorter the fight the better, it may be, 
for him to whom a drawn battle is equal to victory. If the 
reason for the restriction was that no more time could be af- 
forded, the term should have been permitted to expire without 
concluding the trial. Itis better that a term should be lost 
than that a judgment should be rendered against a single 
suitor without granting him, in full, every right. Argument 
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is not only a right, but a material one. It is not a mere or- 
namental fringe, hung upon the border of atrial. Trial, un- 
der our system, is a co-operation of minds—a grave and serious 
consultation over what should be done and how the end should 
be accomplished. The attorneys in the cause are not mere 
carriers to bring in materials for constructing the edifice ; 
they have a right, as representing the parties, to suggest where 
every important stone should be laid, and to assign reasons, 
drawn from legitimate sources, in support of their suggestions, 
Their reasons may be good or bad, but such as they are they 
should be heard and considered. 

3. Upon the record before this court we cannot pronounce 
upon the other grounds contained in the motion for a new 
trial. It was stated in the argument that the cause had been 
here previously on one or two occasions, and the record then 
brought up was relied upon to aid in the present review of 
the alleged errors, but there is nothing in the bill of excep- 
tions to identify this as the same case heretofore considered. 


It was urged that the verdict was right, and therefore that 
the judgment ought to stand affirmed; but we are unwilling 
to commit ourselves to the bad logie of holding that a case 
not fully tried has reached a final result, absolutely binding 
upon the losing party. 

Let it be tried over. 


MatrHew Daty ef al., plaintiffs in error, vs. Hines & 
Hosss, defendants in error. 


MatTHew DaAty, plaintiff in error, vs. Hines & Hopss, 
defendants in error. 


(Jackson, Judge, having been of counsel, did not preside in these cases.) 


1. Employment of attorneys by the principal alone, to defend scire facias 
against principal and bail, will not subject the bail to any liability for the 
atterney’s fees ; and a verdict for such fees against both, jointly, is contrary 
to law and without evidence. 
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2. In an action by attorneys against their client, for fees in criminal cases 
which were never tried, while it is competent for the plaintiffs, by parol 
evidence, to disclose fully the nature and magnitude of the offenses charged, 
the difficulties of defense, and the dangers of conviction, it is not compe- 
tent for their witnesses to testify that certain facts appeared from the cases ; 
such as that the defendant participated in elections, and subsequently, 
when pressed to enter the military service, claimed exemption on the 
ground that he was a British subject, and made affidavit that he had never 
exercised any of the rights of citizenship; nor can the witnesses testify 
that though the evidence was clear that the defendant had voted, the solici- 
tor had his affidavit denying it; or that the indictments, if true, showed 
that the defendant had sworn to citizenship and voted, and then, after ar- 
rest as a conscript, had sworn he was not a citizen, but a British subject. 
What affeared from cases never tried, would depend on conclusions drawn 
by the witnesses; and what was contained in affidavits, or shows by in- 
dictments, would be better established by the documents themselves, or by 
copies from the record, 

3. While the pecuniary condition of the client at the time of engaging coun- 
sel, or at the time their services were rendered, may be pertinent in gradu- 
ating fees, what it has come to be several years later is irrelevant. 

4. Verdict not satisfactory in amount, on the peculiar facts, 


Attorney and client. Fees. Bail. Principal and security. 
‘Evidence. Before Judge H1ti. Bibb Superior Court. Oc- 
tober Term, 1874. 


Reported in the opinion. 


LANIER & ANDERSON, Hitt & Harris, for plaintiffs in 
error. 


A. O. Bacon, for defendants. 


BLECKLEY, Judge. 


Two cases are embraced in this bill of exceptions, having 
been tried together in the court below. One of the actions 
was against Matthew Daly, alone; the other against Matthew 
and Dennis Daly. Hines & Hobbs were the plaintiffs in 
both. 

In December, 1863, Matthew Daly employed Hines & 
Hobbs to assist in his defense upon three indictments, one for 
cheating and swindling, one for illegal voting, and one for 
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false swearing, and gave them his note for $500 00. That 
note is the foundation of one of these suits. Dennis Daly 
became bail for Matthew in all three of the prosecutions, 
Proceedings were commenced to forfeit the recognizances in 
1866 ; and an account for services rendered by Hines & Hobbs 
in respect to these proceedings, is the foundation of the other 
suit. 

1. As to Dennis Daly, although he was a party to the writs 
of scire facias brought to enforce the recognizances, there is 
no evidence that he took any part in employing counsel, or 
that any services were rendered at his instance. His princi- 
pal had no authority, so far as appears, to make any contract 
on his behalf. ‘The recovery, in the joint action is, therefore, 
as to him, contrary to law and without evidence: 11 Shep., 
147, There was much evidence introduced by the plaintiffs 
on the trial, and certain parts of it were objected to as illegal. 
Certain other parts of it were set out in the 6th and 7th 
grounds of the motion for new trial, as objected to, but the 
judge states, in his order overruling the motion, that these 
grounds are not true. For this reason, although counsel have 
filed a consent on the subject, we deem it best not to consider 
these grounds, and we make no ruling upon them. 

2. The second head-note to this opinion indicates with suf- 
ficient clearness the evidence which we do not approve, the 
admission of which is complained of in the 4th, 5th, and 9th 
grounds of the motion for new trial. Our judgment is that 
all the evidence set forth in these grounds ought to have been 
excluded, except the last sentence in the 9th ground, which 
declares the opinion of Colonel Hines, the witness, that but 
for the course of management pursued, Daly would have 
been convicted. We think it was incompetent for Messrs, 
Hobbs and Vason to testify to what appeared from the cases. 
The cases were never tried, and their statement that certain 
facts appeared from them must have been but the conclusions 
of theirown minds, If they meant, not to indicate their con- 
clusions, but to recite the contents of the pleadings, they were 
still on forbidden ground, for the contents of the pleadings, as 
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pleadings, could be shown only by copies or duly authenti- 
cated transcripts. We think, also, they should not have been 
allowed to state, as a fact, that the affidavit in the hands of the 
solicitor was to a certain effect. If the contents of the affi- 
davit were relevant, the document itself, or a copy, ought to 
have been produced, or the non-production accounted for. 
The same principle applies to the evidence of Colonel Hines, 
in reference to the indictments; and as the indictments them- 
selves, or rather certified transcripts, were in evidence, a com- 
parison of them with his testimony affords a striking illustra- 
tion of the danger of trusting to the memory of witnesses 
when the higher and better evidence is attainable. Colonel 
Hines testified that the indictments, if true, showed that Daly 
had sworn, first, that he was a citizen of Georgia, and voted, 
and that after he was arrested as a conscript he swore he was 
not a citizen, but a British subject. In point of fact the in- 
dictments, as contained in the record, fail to show that Daly 
ever swore either that he was a citizen of Georgia ora British 
subject, or that he ever was arrested as a conscript, or that he 
ever was a conscript, or that he ever was arrested. Colonel 
Hines knew all these facts, doubtless, from other sources, and 
honestly thought they were shown by the indictments. It 
seems he was mistaken. 

3. On cross-examination, Daly was required to answer, 
over the objection of his counsel, whether he had not made 
money since the war, and what he was worth at the time of 
trial. Other witnesses (experts) in the case referred to the 
pecuniary condition of the client as a proper element to be 
considered in fixing the amount of fees; but they did not and 
could not mean that his condition, after the contract and after 
all the services had been rendered, would have anything to 
do with the question. Here the last services were in 1868, 
and the trial took place in 1874. Undoubtedly the client’s 
prosperity after 1868, and his actual pecuniary standing at 
the trial, were totally irrelevant. 

4, The note sued on was a Confederate contract. Daly, ac- 
cording to his testimony, understood it to cover full fees, and 

VOL. LV. 31. 
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to be dischargeable in Confederate money. The plaintiffs, on 
the contrary, treated it as a mere retainer, and regarded the 
final limit of the fees as left open. There was evidence of the 
value of Confederate money, and of the value of the plaintiffs’ 
services. Judge Lyon fixed the aggregate value of the ser- 
vices in both case at $500 00, and Mr. Irvin fixed it at $450. 
These were the only wholly disinterested witnesses who testi- 
fied on the subject. The interested witnesses, among whom 
we include Judge Vason, as his firm were associated in all 
the cases with Hines & Hobbs, and claimed equal fees with 
theirs, made estimates much higher. The jury allowed in 
the two cases $475 00, with interest on $225 00 from the 
date of the note, and on $250 00 from January Ist, 1868. If 
we were altogether satisfied with this result we should refuse 
a new trial, except as to Dennis Daly, notwithstanding the 
errors which appear in the record, but we are not. We think 
it appears from Judge Lyon’s testimony that the delay of pay- 
ment was taken into consideration by him, and that he did 
not contemplate any increase of his estimate by the addition 
of interest. What may have been in Mr. Irvin’s mind on 
that subject, is not so clear, but as his estimate covers all ser- 
vices in each prosecution down to the final disposition of scire 
Jfacias on bond, it is not probable that his real meaning could 
be reconciled with the allowance of any interest whatever 
prior to that date. Several facts impress us and incline us to 
adopt, substantially, Judge Lyon’s estimate. These facts are, 
that Vason & Davis are, it seems, to be compensated on the 
same scale as Hines & Hobbs; that all the recognizances were 
Confederate contracts, and therefore, perhaps, represented 
much less actual money than their nominal amounts; and the 
prosecutions, though stirred a little in 1866, seem to have 
rather worn out with the war. They appear to have tasked 
the tact of counsel more than their learning or labor, and to 
have required only to be continued from term to term until 
passions had subsided, and times had changed. They were 
all ended by nol. pros., and that shows they were virtually 
defunct, for otherwise it would be imputing to public officers 
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gross dereliction to suppose that they would suffer such grave 
accusations to be thus disposed of. One of the cases, at least, 
that which concerned illegal voting for president of the Con- 
federate States, and members of the Confederate congress, 
had become utterly impotent. Neither the indictment nor the 
bond could have given any serious trouble after the state had 
lost her place in the Confederacy, and declared for the union. 

On the whole, we reverse the judgments in both cases, un- 
less the plaintiffs below shall elect to write off the interest in 
both up to the rendition of judgment, and enter a nol. pros. 
as to Dennis Daly in the case to which he is a party. In the 
event of their so doing, then, the judgments, thus modified, 
are affirmed. 

In thus disposing of the cases, we pronounce nothing pos- 
itively as to whether the verdicts, as to amount, are contrary 
to evidence or not. We put the grant of new trial upon the 
admission of illegal evidence, and the want of evidence to 
charge Dennis Daly. 

Judgment reversed. 


AMELIA B. LEstTER, plaintiff in error, vs. THE PIEDMONT 
AND ARLINGTON LIFE INSURANCE CoMPANY, defendant 
in error. 


THE PIEDMONT AND ARLINGTON LIFE INSURANCE Com- 
PANY, plaintiff in error, vs. AMELIA B, LEsTER, defendant 
in error. 


(Jackson, Judge, having been of counsel, did not preside.) 


1, A verdict, in a civil case, founded on contract, where no issuable defense 
is filed on oath, is illegal, The court must take the responsibility of ren- 
dering judgment without a jury. Under the constitution, an issuable de- 
fense, on oath, is required to put the case before the jury, or to give them 
any power whatever, to deal with it, 

. A letter introduced as evidence need not all be read by the party who in- 
troduces it, It is all in evidence, and either party may read from it such 
parts as serve his purpose, 
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3. If, construing the declaration altogether, including a copy of the written 
contract declared upon, whether such contract be embodied in the declara- 
tion or annexed to it, the amount claimed by the plaintiff, and the time 
when it was payable, can be arrived at with reasonable certainty, the want 
of direct averments on these points will not be cause for arresting the judg- 
ment, 

. To subject an insurance company, under the statute, to damages and attor- 
ney’s fees, a demand for the amount due on the policy, and a refusal to 
pay, sixty days before suit is brought, must be plainly averred, In the ab- 
sence of a distinct averment to that effect, the judgment, as to these items, 
will be arrested, 


Practice in the Superior Court. Pleadings. Judgments. 
Verdicts. Evidence. Insurance. Damages. Demand. Be- 
fore Judge CLARK. Sumter Superior Court. April Term, 
1875. 


Reported in the opinion. 


N. A. Smira, for plaintiff in error in first case and for 
defendant in second. 


R. F. Lyon, contra. 


BLECKLEY, Judge. 


These two bills of exception, one by either party, are in 
the same case. The action below was by Mrs. Lester against 
the insurance company, and was founded on a policy of in- 
surance upon the life of her husband. The policy was set 
out at full length in the body of the declaration. The action 
sounded in complaint, but there was no direct, positive state- 
ment of the amount due on the policy, or when it became 
due. All the terms and conditions of the policy were set out, 
and compliance therewith on the part of the insured was 
averred; and the time of Mr. Lester’s death was alleged, 
and also that proofs of death had been submitted to, and re- 
ceived by, the company more than ninety days before suit was 
brought. The declaration claimed, in general terms, the 
amount due on the policy, with interest; and, also, twenty- 
five per cent. damages for refusal to pay, besides reasonable 
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attorneys’ fees for prosecuting the suit. It was averred in the 
declaration, that at the time of submitting proofs of death the 
plaintiff duly applied to the company for the amount due her 
on the policy ; but there was no averment of any application 
afterwards, or that she ever demanded payment ; and the only 
averment of refusal was that the company “have hitherto re- 
fused and still do refuse to pay her the amount due on said 
policy, or any part thereof, which refusal is in bad faith, on 
the part of said company.” On the face of the policy, the 
company had ninety days within which to make payment, 
after due notice and proof of death. The amount covered 
was $5,000 00, subject to certain specified deductions. 

The company filed no plea and made no answer to the suit 
whatever. At the trial term the jury rendered a verdict for 
the plaintiff, including therein twenty-five per cent damages 
and $500 00 for attorney’s fees; and judgment was entered 
up on the verdict, signed by counsel in the usual form of 
judgments upon verdicts. During the same term the defend- 
ant moved for a new trial, and in, arrest of judgment. 

The first ground of the motion for a new trial was, that 
negotiations were pending for a reference of the claim to arbi- 
tration, and that the company in not making defense had 
acted on the information and belief that the suit had been 
withdrawn ; that under these circumstances, the verdict oper- 
ated as a surprise, there being a good defense to the merits, 
which would otherwise have been presented. This defense 
was set out, which consisted in alleged violations of the terms 
of the policy, on the part of the assured, by delay to make 
certain payments, etc. Affidavits touching the various facts 
involved in this ground are contained in the record. Other 
grounds of the motion were, that the verdict is contrary to 
evidence ; that it is contrary to law; that the evidence showed 
no bad faith; that the evidence did not entitle the plaintiff 
to damages or to attorney’s fees; and that the damages are 
excessive. The last ground was a complaint that a certain 
letter, written by the president of the company, and intro- 
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duced by the plaintiff in evidence, was read to the jury in 
part only, a part favorable to the defendant being omitted. 

The grounds of the motion in arrest of judgment were, 
that there is no sufficient cause of action set forth in the dec- 
laration, and several others; one involving the nature of the 
suit; others, the want of certainty, particularly as to the 
amount of the indebtedness. 

The presiding judge refused to arrest the judgment, but 
granted a new trial. The latter judgment comes here at the 
instance of the plaintiff, and the former at the instance of the 
defendant. | 

We do not find it necessary, in affirming the grant of a new 
trial, to pass definitely on the first ground of the motion, 
which was the one most amply discussed and most strongly 
contested in the argument made before this court. The same 
question of surprise cannot again arise in the case, and will 
probably never arise, under like circumstances, in any other 
case. It is proper for us to observe, however, that we deem 
the showing made by the company as rather weak, on the sub- 
ject of diligence. The information which misled came, not 
from the plaintiff or any authorized agent of hers, but from 
and through the company’s agents. It will not do to hold 
that a corporation can be excused by propositions proceeding 
from strangers to the suit, or by erroneous information de- 
rived from its own agents, where the opposite party has con- 
tributed nothing to the error. We are quite sure that we 
should not, ourselves, have granted a new trial upon this 
ground; but so much are we disposed to defer to the judg- 
ment of the circuit bench where a new trial has been granted, 
we should feel great reluctance to interfere in the present case, 
even if this ground stood alone. But so far from standing 
alone, it is supported by another ground free from all manner 
of doubt. 

1. The verdict, as one ground of the motion for new trial, 
is alleged to be illegal; and it is most manifestly illegal. ‘The 
jury had no power to render it. According to the constitu- 
tion, (Code, section 5091,) the court is required to render 
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judgment without the verdict of a jury in all civil cases 
founded on contract, where an issuable defense is not filed on 
oath. This was a civil case founded on contract, and there 
was no defense whatever filed to it. The court was the sole 
organ of trial, and should have taken the responsibility of 
ascertaining the amount recoverable, and judgment should 
have been rendered, substantially, in the form prescribed by 
the rule of court. For the jury to have access to such a case, 
there must be an issuable defense on oath. Without that 
condition is fulfilled, the jury have nothing whatever to do 
with a civil case founded on contract. Here a jury trial took 
place, which was wholly unauthorized by law; in fact, it was 
directly contrary to the constitution. For this reason, the 
verdict cannot stand. The case has not yet been tried by 
that tribunal which the constitution appoints to try it. It is 
no answer to this position to say that the Code, section 2850, 
in providing for subjecting insurance companies to damages 
and attorney’s fees, directs, in substance, that the bad faith of 
the refusal to pay shall be judged of by the jury. In this 
ease, as we shall presently see, the elements of damages and 
attorney’s fees were not in the pleadings, but even if they had 
been, the case itself would not have been any the less a civil 
case founded on contract; and if it be the purpose of this 
statute to refer it to a jury, in the absence of an issuable plea 
supported by oath, the purpose must fail. It may be that 
damages and attorney’s fees cannot be assessed at all, unless 
the jury pass upon the good or bad faith of the company’s 
refusal, but that consequence, if it be true, (which there is no 
occasion now to decide,) cannot operate to change the consti- 
tutional organ of trial. 

2. There was no error in reading only a part of the letter. 
The whole letter was in evidence, and either party had a riglit 
to read from it, more or less of its contents, so far as relevant. 
18 Georgia Reports, 318. 

3. The motion in arrest of judgment was properly over- 
ruled as to the cause of action on the policy, treated simply 
as a debt, and without reference to the damages and attor- 
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ney’s fees claimed for refusal to pay. The declaration is loose 
and inartificial, bug it sets forth the policy in full, with all its 
terms and conditions, and from the whole, taken together, 
amount claimed, the time of payment, etc., can be arrived at 
with reasonable certainty. 

4, But as to the damages and attorney’s fees, the judgment 
ought to have been arrested. These sums appeared on the 
face of the verdict separately, and the judgment was conse- 
quently not an entirety, in such a sense as to render it indivis- 
ible, and therefore bad in toto because bad in part. The plain- 
tiff did not allege demand and refusal with sufficient certainty 
and distinctness to subject the company to such a forfeiture 
for non-payment. The Code, section 2850, makes the forfeit- 
ure depend on refusal for sixty days after demand. The de- 
mand ought, therefore, to be averred as taking place at a time 
when the plaintiff had a right to exact present payment, and 
the declaration should show that refusal, in bad faith, was 
made and persisted in for sixty days. There is no demand, 
in direct terms, averred in this declaration ; and the only ap- 
plication for payment alleged is that which took place at the 
time of submitting proof of death, etc., and that was before 
the plaintiff had a right to make absolute demand for pay- 
ment ; for the company, according to the terms of the policy, 
could defer payment for ninety days, or perhaps for eighty- 
nine days, after receiving the stipulated proofs. Demand be- 
ing indispensable to the cause of action, so far as the damages 
and attorney’s fees are concerned, and no demand whatever, 
as we hold, being alleged, there is no cause of action set forth 
in the declaration, in respect to damages and attorney’s fees. 
As to these matters, the case is not one alleging the cause of 
action defectively, but of not alleging it at all. 

In holding that, on the motion made, the judgment should 
have been arrested only to the extent of the damages and at- 
torney’s fees, we are not to be understood as ruling that the 
whole of the judgment might not have been arrested, if the 
motion had embraced the ground that, according to the record, 
there was no valid trial of the case. For -myself, I will say, 
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that if that ground had been presented I should have sustained 
it. It is, however, enough that we have ruled it good cause 
for new trial. 
Judgment on the plaintiff’s bill of exceptions affirmed. 
Judgment on the defendant’s bill of exceptions reversed in 
so far as damages and attorney’s fees are concerned. 


Rosert HENDERSON, plaintiff in error, vs. THomMas A. 
WALKER et al., receivers, defendants in error. 


1. Receivers of a railroad, holding possession for a court of chancery, and 
operating the road under the orders of that court, are not subject to suit in 
their official capacity, for a personal injury to one of their employees, re- 
sulting from the negligence of others of their employees in the same ser- 
vice, 

2. Such a suit being brought, by leave of the court improvidently granted, 
it was proper to revoke the order granting leave, and to dismiss the action. 


Railroads. Torts. Receivers. Before Judge UNDERWOOD. 
Floyd Superior Court. January Term, 1875. 


Reported in the opinion. 


Jounson & McCamy; Dasney & FoucueE, for plaintiff 
in error. 


C. RowE LL, for defendants, 


BLECKLEY, Judge. 


A new and interesting question in the jurisprudence of our 
state is made in this record. Receivers were in possession of 
a railroad under a court of equity, operating it and using its 
franchises under the orders of that court. One of their em- 
ployees, whilst engaged in working upon a bridge on the line 
of the road, received a personal injury, in consequence of the 
negligence of his co-employees in the same service, his leg be- 
ing broken from some improper handling of a rope used in 
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erecting the structure. He petitioned for leave to bring suit 
against the receivers, and it was granted. He brought suit 
accordingly against them in their official capacity. A motion 
was made at the trial, in behalf of the defendants, to dismiss 
the declaration. It was sustained; the declaration was dis- 
missed, and the order granting leave to sue was rescinded, on 
the ground that there was no cause of action. The general 
rule of the comman law remains of force in Georgia, that the 
principal is not liable to an agent for injuries arising from the 
negligence or misconduct of other agents about the same 
business: Code, section 2202. An exception prevails by 
statute in the case of the employes of railroad companies: 
Code, sections 2083, 3033, 3036. 

It admits of some doubt whether the exception embraces 
any injuries but such as are sustained from the running of 
cars or engines. We are inclined to think the terms of sec- 
tion 3033 are broad enough to comprehend all injuries, and 
that the chief, if not the only difference between av employee 
of a railroad company, and a stranger to the company, in re- 
spect to the right to recover, is that the doctrine of contribu- 
tory negligence, recognized in section 3034, applies to the 
latter only. The former, in order to recover anything, must 
be without fault; he is denied the advantage of apportioning 
the damages according to the degree of bis own negligence or 
misconduct as compared with that of the company or its other 
employees: See Code, section 3036; 35 Georgia Reports, 105. 
In the present case, however, we find it unnecessary to rule 
the question whether, if this plaintiff were an employee of a 
railroad company, he would have a cause of action or not. 
He shows by his declaration that he is not such an employee. 
He rests his case on a statutory right, and yet does not put 
himself into the only class to which the right belongs. The 
company owning the road was not in possession. It had no 
employees. There was no privity between it and the plaintiff. 
He was not its servant; it was not his master. It had noth- 
ing to do with selecting his co-employees whose negligence 
caused the injury. A court of equity, by its officers, the re- 
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ceivers, had possession of the road; and the plaintiff, instead 
of hiring himself elsewhere to a railroad company or corpora- 
tion, voluntarily hired himself to these ministers of the law. 
We think the letter of his situation is the law of it, and that 
as he was not in fact in the employment of a railroad com- 
pany, he is not to be considered in such employment by con- 
struction. Unless the contrary appeared the receivership is 
to be deemed a compulsory one; there is no presumption that 
the receivers went in on the application of the company or by 
its consent. They represent, not the company but the court. 
The property and franchise of the company have been seized, 
and the court, subordinate to the laws of the land, is for the 
time being, the lord paramount. Doubtless the receivers as 
common carriers, bear a relation to the public very similar to 
that of other common carriers; but the difference between the 
publie and this plaintiff is, that the public can appeal to a 
general law applicable as against all common carries, whereas, 
the plaintiff must invoke a special statutory provision which 
will not reach all employers alike, but only railroad compa- 
nies. Other classes of employers have not been made sub- 
ject for injuries ‘sustained by one servant through the fault of 
another. 

It would be uncandid to deny that, to a certain extent, the 
same reasons of public policy and of private justice which 
call for the protection of the operatives on a railroad when 
owners or lessees are in possession, apply when receivers are 
in possession, and making use of their possession to carry on 
the same business, in the same way. While receivers repre- 
sent the court, they are not acting for the benefit of the court, 
but for that of creditors and owners; and what is made or 
saved by their operations is mere private property. Still, it is 
clear that the employees of receivers are not within the words 
of the Code, and to extend the words by construction, so as 
to subject the company’s assets to pay damages for the care- 
lessness or misconduct of men whom neither the officers or 
agents of the company had any part in selecting, would be at- 
tended with difficulties, both technical and practical. Inju- 
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‘ries to freight and passengers may come under the head of 
expenses of administration; but to include under that head 
the damages caused by one necessary agent of administration 
to his fellow, would be like punishing the body because one 
hand or foot had wounded the other. 

Decisions may be found on a somewhat different line from 
that which we deem the true one: See 20 Ohio State R., 137, 
150; Redfield on Carriers, section 37. But it is not improb- 
able that even these would square with the principal grounds 
on which we place our judgment, namely, that the employee 
of receivers is not to be treated as the employee of a railroad 
company, so as to entitle him to reap the fruits of a statute 
which offers nothing to any but the latter class of employees. 

Judgment affirmed. 


, 


Aveustus L. Dortic, plaintiff in error, vs. ALEXANDER E. 
Dueas, defendant in error. 


1, Partnership transactions with third persons which took place after the sale 
of his interest by one partner to another, and after the retiring partner had 
ceased to be a member of the firm, are not admissible in evidence against 
him, upon the question of the value of his interest when sold, nor upon 
the question of fraud or mistake in the contract of sale. And equally in- 
admissible are judgments rendered against the new firm, to which the re- 
tired member was no party, 

2, An order of court distributing money to a mortgage in preference to an 
ordinary judgment, is no evidence, against a stranger, of the existence, 
date, amount or consideration of ‘the mortgage, nor of its rank as compared 
with the judgment, 

3. Declarations as to the value of a partner’s interest in the partnership en- 
terprise, not connected with any specific statement touching the property, 
liabilities, credit, income or resources of the firm, are not representations 
of a fact, but expressions of opinion only, 

. If, in the course of negotiations between two partners, pending an offer 
by one to sell out his interest to the other, a third partner, having bet- 
ter opportunities than either of them to form a correct opinion of the value 
of the interest in question, voluntarily expresses a pretended opinion, mis- 
representing his real belief, both of the others believing him sincere when 
he is not, neither of these will be responsible for his want of candor, and 
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‘however much his pretended opinion (acquiesced in by both) may influence 
either in the final transaction, the sale will not, on that account, be set 
aside. It might be otherwise, if the misrepresentation related to matter of 
fact instead of matter of opinion, 

5. An erropeous opinion, common to both parties, as to the value of a part- 
nership interest, is not such mistake of fact as will warrant a rescission, in 
equity, of the sale of such interest, ? 

6. With equal opportunities for knowing the truth, a party grossly failing to 
inform himself must take the consequence of his neglect. 

7. A jury instructed that they had no power to rectify contracts, would 
nevertheless understand that they could declare the one in question re- 
scinded for fraud, when further instructed that every man is held to the 
strictest integrity, and relief should be given against any advantage obtained 
through deceitful practices or fraudulent acts, whether committed by mis- 
representation or otherwise, 

8. Unless there was actual fraud in the seller, the circumstances of the 
present case would not warrant a rescission of the contract, even if the in- 
terest sold was of no actual value, which fact is not established by the evi- 
dence, It is not clearly shown that the value was less than the price paid, 
and there seems to be no evidence whatever of intentional wrong. 

. That a business was worthless when purchased, and yet was not discovered 
by the purchaser to be so, until more than four years thereafter, would 
argue great and continuous inattention on his part, or great obscurity in the 
subject, 


Partnership. Evidence. Mortgage. Mistake. Rescis- 
sion. Sale. Fraud. Before Judge Gipson. Richmond 
Superior Court. January Adjourned Term, 1875. 


Dortic filed his bill against Dugas, making, in brief, the 
following case: 

Dugas induced him to enter, at Augusta, Georgia, Feb- 
ruary 14th, 1866, into a timber cutting partnership with 
him (Dugas,) Benjamin R. Holt and William Wallace, two 
strangers, whom Dugas introduced and recommended, un- 
der articles of agreement, by which the firm name was to 
be Holt, Dugas & Company; the partnership was to last for 
one year, from February 14th, 1866 ; Holt, Dugas and Dor- 
tic were to contribute $2,000 00 each as capital, and Holt and 
Wallace were to be the business managers. Operations began 
forthwith in South Carolina, under the personal supervision 
of Holt and Wallace, and Dugas resided with them at the 
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scene of operations. On representations of the prosperity of 
the business being great, and that more money was needed to 
make it available, the firm borrowed $5,500 00 from Dortic 
at various times up to January 8th, 1867, and gave him the 
firm notes therefor, all due February, 1868. On the 7th of 
February, 1867, Dortic, on the representations of Dugas and 
Holt that it was worth that amount, bought Dugas’ interest 
in the firm, and paid him $4,000 00 in cash therefor. Dortic 
continued in business with Holt and Wallace under the firm 
name of Benjamin R. Holt & Company, and, under renewed 
representations of prosperity, lent that firm $500 00 and took 
its note therefor. In the fall of 1867 Dortice withdrew, and 
Holt and Wallace continued as the firm of Holt and Wallace, 
and moved to Tatnall and adjacent counties in Georgia. Here, 
in 1868, the firm mortgaged all its property to Guerard & Hol- 
combe, of Savannah, for $6,501 00, Dortie having no knowl- 
edge of the transaction. In 1869 the firm of Holt & Wal- 
lace gave its note to Dortic for $6,630 00, amount of the loans 
previously stated, and in 1870 Dortic reduced this to judg- 
ment, but Guerard & Holcombe came in as prior mortgagees 
and secured $939 69, the total amount realized by the sheriff 
from the sale of Holt & Wallace’s property. Both Holt and 
Wallace then left the State. Dortic has never received $1 00 
of the moneys loaned by him as above stated, and only learned 
of Holt & Wallace’s transactions after his withdrawal, shortly 
before the filing of his bill. Dugas must have known the 
- real condition of the business of the firm of Holt, Dugas & 
Company, and the true character of Holt and Wallace when 
he (Dugas) was living with those parties at the scene of the 
firm’s operations in South Carolina; he violated the obliga- 
tions of partnership and good faith by not informing Dortic 
of the real state of affairs; he committed a legal fraud on 
Dortic by selling him his (Dugas’) interest in Holt, Dugas & 
Company for $4,000 00 under false or mistaken representa- 
tions of that being its value, when it was in fact worth little 
or nothing at the time; by like representation he (Dugas) led 
Dortic to continue in business with Holt and Wallace, and it 
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is only and solely by Dortic’s faith and confidence in Dugas 
that he (Dortic) has lost in these transactions the $2,000 00 
put into the business of Holt, Dugas & Company, the $5,500 
lent that firm, the $4,000 00 paid Dugas for his interest, and 
the $500 00 lent Benjamin R. Holt & Company—total, $12,- 
000 00. The bill then prays that the sale of Dugas’ interest 
to Dortic be set aside, and that Dugas be ordered to pay Dor- 
tic the $4,000 00 paid for it, and interest thereon from Feb- 
ruary 7th, 1867, the time of sale, and that Dugas be further 
ordered to pay Dortic his (Dugas’) part of the firm debt of 
Holt, Dugas & Company to Dortic. 

In his answer Dugas admits that the partnership was 
formed as stated in the bill; says he (Dugas) was in no way 
responsible for the management or success of the business ; ad- 
mits that at one time he borrowed $500 00 from Dortic for 
the firm, and at another time advised Dortic to advance the 
firm $2,000 00 more, but knows of no other loans made the 
firm by Dortic, and states that Dortic came to the scene of 
operations of the firm after making it the first loan, and ex- 
pressed himself as pleased with the prospect. The answer 
then admits that Dugas sold his interest in Holt, Dugas & 
Company to Dortic for $4,000 00 cash, on the 7th of Febru- 
ary, 1867; says he (Dugas) “felt confident it was worth 
more,” and did not care to sell, but that Holt and Dortic 
pressed him to do so, and that he then took a lawyer’s advice 
and sold to Dortic as stated; that he (Dugas) wanted money 
to go into some other business; that at the time of the sale 
Dortic gave, him this writing: . 

“ AucusTA, GA., February 7, 1867, 

‘“‘ This is to certify, that for and in consideration of the sum of four thous- 
and ($4,000 00) dollars, paid by me to Alexander E, Dugas, for his interest 
in the firm of Holt, Dugas & Company, I do hereby assume the said Alex- 
ander E Dugas’ share of the debts and liabilities in said firm, In testimony 
whereof I do hereby fix my hand and seal, 

(Signed) “A. L, Dortic. [L.s.]” 

Denies all fraud by him in the premises, and says he had 
great confidence in the success of the business of the firm of 
Holt, Dugas & Company. 
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On the trial the complainant Dortic testified: Has known 
Dugas all his life; they were boys together ; witness has lived 
all his life continuously in Augusta; was worth $20,000 00 
before he went into the firm of Holt, Dugas & Company ; is 
not worth five cents now; went into that firm under these 
circumstances: Dugas came to him and said there was a fine 
opening in the timber business, and proposed that witness 
should go into a partnership of that kind with him (Dugas) 
and two of his friends, Benjamin R. Holt and William Wal- 
lace, recommending those parties; witness said he knew nei- 
ther of the men, nor the business; Dugas then introduced 
Holt to witness, and Holt said they could make one hundred 
per cent.; witness knew nothing of the timber business then ; 
don’t know one stick of timber from another now; went into 
the firm; it did business on the Saltkehatchie, in South Caro- 
lina; witness made one or two flying trips there; was told by 
Holt and Dugas that the business was prosperous; thought 
so, or would not have loaned the firm money; lent it $500 00, 
through Dugas, on his representations that it was needed to 
market the firm timber; lent it $2,500 00 at another time on 
Holt’s representations that the money was needed to make 
available the prosperity of the business; lent it $1,050 00 at 
another time, Dugas and Holt telling him it was to buy mules 
rendered necessary by the increasing prosperity of the busi- 
ness ; lent it $1,450.00 at another time, Holt making like rep- 
resentations of prosperity ; this last loan was in January, 1867; 
witness made all these loans on his confidence in the repre- 
sentations made him by Dugas and Holt that the business 
was flourishing ; witness bought Dugas’ interest in Holt, Du- 
gas & Company under these circumstances: Dugas told him 
he wanted to go into some other business, and wished to sell 
his interest to raise means. Holt urged witness to buy Du- 
gas’ interest, saying it was worth more than $4,000 00. Dugas 
was standing by and heard the conversation ; witness asked 
Dugas if he would take less than $4,000 00, and he said he 
would not, that it was worth more; witness believed these rep- 
resentations ; bought the interest ; paid Dugas $4,000 00 cash 
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for it; gave Dugas the paper mentioned in the answer; wit- 
ness did not know that the firm owed anybody but himself; 
knew they were getting advances from some firm in Charles- 
ton; had full confidence in Dugas and Holt at the time of the 
sale; had known Dugas longer, and his representations satis- 
fied witness of the truth of the statement made; witness 
bought the interest on his full faith in Dugas; he relied 
on Dugas and believed his statements true; witness never 
knew or suspected that Dugas’ interest in Holt, Dugas & 
Company was worthless when he bought it until some time 
after March, 1871; he then employed a lawyer, who did 
nothing; he then retained his present counsel; about the end 
of the partnership year of Holt, Dugas & Company, Holt 
came to witness and asked what about continuing or closing 
up the business ; witness asked if it was making money; Holt 
said it was; witness then said, what’s the use of winding up; 
Holt said Dugas was willing to sell out his interest for $4,000; 
witness has never received anything back of his loans to Holt, 
Dugas & Company, or any profits, interest, or income from 
that firm. 

The respondent, Dugas, called for complainant, testified : 
Has known Dortic since witness was a boy ; was in the firm of 
Holt, Dugas & Company with him ; proposed that partnership 
to him; witness and Holt and Wallace wished to go into the 
timber business and neither of them having capital, witness 
thought of Dortic as a man of means; witness told Dortic it 
was a good business, and he (witness) would risk $2,000 00 
in it; Dortic said he would too; witness introduced Holt to 
Dortic; Holt’s brother married witness’ cousin; witness was 
where the firm did business three or four or five mouths—not 
continuously ; never stayed over three months at atime. The 
.firm cut timber on the Saltkehatchie river, South Carolina ; 
witness learned a little of the timber business while there ; 
learned to measure timber; the firm sometimes shipped $6,000 
worth of timber at a time; it did business at Charleston ; 
witness went to Saltkehatchie to look after his interest and 
after his business; witness borrowed $500 00 from Dortic for 

VOL. LV. 32. 
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the firm; told him the firm would lose money if it didn’t 
have it to make the timber it had cut available; Dortic came 
to the lumber camp; witness took him through the woods and 
told him the firm was doing well; witness had no doubt of 
the success of the business; advised Dortic to lend the firm 
the $1,050 for mules; advised it on the ground of furthering 
the prosperity of the business; witness never doubted Holt’s 
or Wallace’s integrity; don’t think it a fair question to ask 
him his opinion of Wallace’s honesty now; believes the firm 
lost money after he (witness) left it, and thinks it lost money 
all that year; while he was there thinks it made money; the 
firm got their supplies from Charleston ; shipped their timber 
to Charleston; witness helped to ship some of it; never knew 
of any proceeds of sales coming into the firm; at the end of 
the year witness valued his interest at $4,000 00 or more; 
didn’t tell Dortic what it was worth; refused to sell it for less; 
thought it was worth $4,000 00; Dortic tried to make witness 
sell; witness sold to Dortic under legal advice; consulted a 
lawyer, who advised him to sell—it was the best way to get 
out of such things; Holt said in witness’ presence, when the 
trade was being made, that witness’ interest was worth every 
cent of $4,000 00; Holt said this to Dortic; witness didn’t 
contradict the statement because he believed it true; witness 
told Holt he wanted to sell out his interest; told him this be- 
fore the sale; witness wanted to use money in a grocery business ; 
didn’t know what the profits in that business were; believed 
he was making one hundred per cent. on his money in the 
timber business; Dortic paid witness the $4,000 00 in cash ; 
witness didn’t expect to draw out his original $2,000 00, but 
the profits on it. Witness reiterated and testified to all the 
facts contained in his answer. 

Dortic introduced in evidence the articles of partnership; 
four notes made him by Holt, Dugas & Company, April 24, 
1866, for $500 00; November 16, 1866, for $2,500 00; Decem- 
ber 5, 1866, for $1,050 00; January 8, 1867, for $1,450 00; 
also the paper of February 7, 1867, set out in the answer ; 
also several letters written in 1866 from Saltkehatchie, and 
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other points in South Carolina, by Holt to Joseph H. Risley, 
Charleston, South Carolina, showing Risley acting as Holt’s 
factor; also a letter dated Saltkehatchie, February 7, 1867, 
from William Wallace to Risley & Creighton, referring to 
them as factors for Holt and the writer, Wallace, and speaking 
of money then due that firm by Holt, Dugas & Company. 

Dortic also put in evidence the testimony, on interrogato- 
ries, of Joseph H. Risley, taken at New York, October 20th, 
1874, as follows: Witness did business asa commission mer- 
chant and factor, largely in timber, in Charleston, South Caro- 
lina, from March 1866 to 1870; in June, 1866, began to act 
as factor for Benjamin R. Holt, then cutting timber on Saltke- 
hatchie river, South Carolina; in August, 1866, witness took 
Alfred J. Creighton as partner ; the firm was called Risley & 
Creighton, and continued to do a factorage business for Holt 
& Wallace; witness and Risley & Creighton furnished sup- 
plies and advanced money to Holt & Wallace from June.4th, 
1866, to February 7th, 1867, on the faith of timber to be 
shipped in reimbursement; during that time Holt & Wallace 
received cash and supplies from Risley & Creighton to the 
amount of $7,145 67, and sent them timber to the amount 
of $4,859 63, leaving a balance of $2,288 04 against them 
on February 7th, 1867; witness swears positively to the cor- 
rectness of this account. 

In addition to the above evidence, Dortic offered : 

Ist. Risley’s answer to a ninth interrogatory, that Holt & 
Wallace continued, after February 7th, 1867, to obtain sup- 
plies and cash advances from Risley & Creighton, on the 
faith of timber to be forwarded, and that the balance against 
them steadily increased until when Risley & Creighton re- 
fused further dealings with them, it was $3,013 24, none of 
which Risley & Creighton ever obtained. 

2d. A duly certified transcript of record from Tatnall supe- 
rior court, showing that on the 20th March, 1871, Guerard 
& Holcombe, under mortgage of June 16th, 1868, for 
$6,501 00, obtained, under order of court, $939 60, total pro- 
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ceeds of sale of Holt & Wallace’s property, to the exclusion 
of Dortic’s fi. fa. on Holt’s note to him of August Ist, 1869. 

3d. A duly certified transcript of record from the United 
States district court for the southern district of Georgia, 
showing that at November rules, 1869, Risley & Creighton 
sued Holt & Wallace in that court for $3,013 24, balance 
due July 31st, 1868, on an account stated ; that on the 16th 
of November, 1874, Holt & Wallace pleaded a set-off of 
$31,158 00 for timber alleged to have been sent Risley & 
Creighton by them November 10th, 1867, and that on the 
day this plea was put in, judgment was rendered in favor of 
Risley & Creighton for the full amount claimed ; the account 
sued on, as set out in extenso in this record, began with an 
entry November 30th, 1867, of a balance of $3,175 12 
against Holt & Wallace, and showed that from that time up 
to the close of the account, they had received from Risley & 
Creighton $1,403 68 more, making the debit $4,578 80, and 
had forwarded in the same period (November 30th, 1867, to 
July 30th, 1868,) $1,565 56 worth of lumber, leaving a bal- 
ance against them of $3,013 24, as sued on. 

Respondent objected to these three items of evidence. The 
objections were sustained by the court, and complainant ex- 
cepted. 

Complainant asked the court to made the following charges, 
which were refused, and complainant excepted: “ Where 
one partner makes representations as to the value of another 
partner’s interest in the partnership which are not in fact 
true, and that other partner stands by and confirms those 
representations, actively or passively, and a third partner 
buys the interest at the value set on it by the other two, 
and on his faith in the representations made him by them, 
and the interest at the time of such purchase is in whole 
or part worthless, the sale will be rescinded as having been 
obtained by mistake and misrepresentation, and as a legal 
fraud upon the third partner, and the second partner will 
be held, ea cequo et bono, to repay the money, with interest 
thereon from the day of sale to the third partner. 
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“ A misrepresentation made by a third person in the pres- 
ence of the vendee, by which the vendor is benefitted, is 
ground for a rescission of the contract entered into by ven- 
dee with vendor on the faith of such misrepresentation. 

“ Equity will not only relieve against a contract founded in 
fraud that is a suppression of the truth, or a suggestion of 
falsehood, but also where both parties honestly labor under a 
mistake or misapprehension of the facts. 

“ As a matter of law, an instrument in the words and fig- 


ures following, to-wit : 
* AuGUSTA, GEORGIA, February 7th, 1867,’ 

‘This is to certify that for and in consideration of the sum of four thousand 
dollars ($4,000 00,) paid by me to Alexander E. Dugas for his interest in the 
firm of Holt, Dugas & Company, I do hereby assume the said Alexander E. 
Dugas’ share of the debts and liabilities in said firm. In testimony whereof 
I do hereby affix my hand and seal. ‘A. L. Dortic, [Seal.]’ 
is an instrument under seal.” 

The court charged the jury, amongst other things, as fol- 
lows: ‘ You may not presume or infer fraud; it must be 
proven, yet being subtle, may be inferred from proven facts. 
You cannot rectify or make contracts for persons after they 
arrive at legal age, and no disability exists. If this were al- 
lowed, courts then would perpetually sit; yet every man in his 
contract should be required and held to the strictest integrity, 
and where any deceitful practice or fraudulent act, by mis- 
representations or otherwise, is used in contracts, courts, both 
of law and equity, should relieve against any advantage thus 
obtained. 

“ When, however, both parties have equal opportunities of 
knowing and understanding the truth about any matter, and 
one grossly fails to inform himself and is badly worsted, be 
must submit to the consequences of his neglect. 

“ Motives are difficult of interpretation, and if from all the 
facts and circumstances a legal and proper motive for gain 
even, can be given for bad trades or good ones, if no actual 
fraud is groven, courts and juries should not interfere with 
contracts deliberately made and founded on good or valuable 


consideration.” 
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The jury returned a verdict for the defendant. The com- 
plainant moved for a new trial because of the aforesaid exclu- 
sion of testimony, the refusal to charge as requested, and the 
charge as given. The motion was overruled, and complain- 
ant excepted. 


SaLem DutcuHer, for plaintiff in error. 


Hoox & Wess, for defendant. 


BLECKLEY, Judge. 


The complainant and defendant being in partnership with 
two others in a lumber business, the complainant purchased 
the defendant’s interest at the agreed price of $4,000 00 cash. 
For more than four years thereafter he was not aware that 
there was any fraud or mistake in the transaction. After that 
lapse of time he filed his bill for a rescission, alleging that the 
subject matter of the contract was wholl7 worthless, and that 
the contract was the result of fraud on the part of the defend- 
ant, or of mutual mistake of fact. The jury found in favor of 
defendant, and the court refused a new trial. 

1. The evidence offered by complainant to prove an increase 
of indebtedness resulting from transactions of the new firm 
after the defendant had sold out and withdrawn, was, we think, 
properly rejected. What the firm did after the defendant re- 
tired has no bearing on the value of his interest at the time 
of selling the same to complainant, and does not tend, in any 
way, to establish either fraud or mistake. The same may be 
said of the record of a suit and judgment in the United States 
court, which was also rejected. ‘That suit was in favor of 
third persons, and against the new firm. The defendant in 
this cause was no party to it. The pleadings do not show 
that any of the account sued on was contracted prior to his 
retirement ; but even if they did, the judgment could not be 
used to establish the truth of the account so as to affect him, 
he being no party to the record. 

2. He is equally a stranger to the order passed by the su- 
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perior court of Tattnall county, awarding certain money to a 
mortgage made by the new firm in preference to a judgment 
against that firm in favor of complainant. That order, as 
against him, would not establish the existence of the mort- 
gage, much less the date of it or the consideration for which it 
was made. Even its rank as compared with the complain- 
ant’s judgment, the more direct fact which it adjudicates, 
could not be set up by this mere order to the prejudice of one 
not a party to it. The truth is, that none of the evidence 
rejected was at all relevant to the issues on trial, and the two 
records were moreover objectionable as being adjudications to 
which the defendant here was a total stranger. 

3. Declarations that defendant’s interest was worth $4,000, 
do not stand upon the footing of statements touching the 
property, liabilities, credit, income or resources of the firm. 
They were not representations of a fact, but expressions of 
opinions only. Defendant valued his interest at $4,000 00 
or moe, but in the nature of things it must have been a 
mere estimate, and the complainant ought so to have under- 
stood it. 

4. Holt, one of the other partners, had full acquaintance 
with the condition and prospects of the business, or, at all 
events, his opportunities were ample for that purpose. He 
said defendant’s interest was worth $4,000 00, and defendant, 
being present, heard and assented to the statement. Let it be 
conceded that Holt had a different belief, and misrepresented 
his real opinion; yet, so far as appears, both of the contract- 
ing parties were alike ignorant of his duplicity. It is not 
shown that he spoke at the instance of one of these more 
than of the other. Indeed, he seems to have volunteered to 
express his opinion, and there is as much reason for treating 
him as the complainant’s agent as the defendant’s. Had his 
misrepresentation related to matter of fact, it might possibly 
have had a different bearing on the case. 

5. One theory of the complainant’s bill is, that an erro- 
neous opinion, common to both parties as to the real value of 
the interest sold, especially if that interest was absolutely 
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worthless, would be such mistake of fact as would warrant a 
rescission of the contract and a return of the purchase money. 
We think, on the contrary, that the very nature of the enter- 
prise touching which the partnership existed, would be full 
notice that the value of a partner’s share was contingent, and 
that an estimate of it made in a general way, would partake 
of the loose nature of conjecture rather than of the definite 
characteristics of fixed fact. 1f it were shown that certain 
specific data were used upon which to calculate value, and 
that, among these, were some materially different from what 
they were understood to be, there would be some approach to 
a case of mistake. 

6. Even then, however, it would still be true, as charged 
by the court, that with equal opportunities for knowing the 
truth, a party grossly failing to inform himself must take the 
consequences of his neglect. We think the opportunities of 
the parties to this contract were near enough equal to make 
this part of the charge fully applicable to the case. Hid the 
complainant made sugh investigation into the details of the 
business as he might and ought to have made before purchas- 
ing, he could most probably have protected himself. It was 
a reckless inattention to his interest to omit using the means 
fairly within his reach to guide him in forming an independ- 
ent judgment touching the value of his bargain. 

7, 8, 9. The remaining points are disposed of by what is 
said, at sufficient length, in the head-notes numbered 7, 8 and 
9. If the interest which complainant bought from defendant 
was worthless, and that fact was such a hidden matter as to 
require more than four years for the complainant to discover 
it, there is a strong probability that the defendant never dis- 
covered it at all. It is certain either that there was much 
mystery in the business or that there was little effort to salve 
it. 

Judgment reversed. 
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Nico. & Davinson, plaintiffs in error, vs. Simeon E, Crit- 
TENDEN, defendant in error, 


1. While it is true, in general, that a man is presumed to intend the natural 
and probable consequences of his own acts, it is not true that he is pre- 
sumed to intend all their necessary consequences. Consequences may be 
necessary, and yet quite remote and unexpected. 

2. Thata given act was followed necessarily by delay to creditors, in the par- 
ticular case, however strong as a circumstance to be weighed by the jury, is 
not ground for presuming, as matter of law, that it was intended to have 
that effect. 

3. It is impossible that a sale can defraud creditors, unless it was made with 
a fraudulent intent; and the nature of the intent will not be presumed as 
matter of law, but must be inferred by the jury from the facts in evidence, 

4. Where a sale, as to its general features, has all the elements of a complete 
and absolute transmutation of property, a charge of the court, which in- 
structs the jury correctly on the effect of the transaction considered in that 
aspect, is not erroneous because it does not go further and lay down the law 
of conditional or incomplete sales, although there may be some slight evi- 
dence upon which to base such further charge, and although that evidence 
may have been discussed by counsel before the jury, The additional charge 
desired should have been requested. 

5. The purchaser at a sale intended to defraud creditors, if free himself from 
all responsibility for the fraud, is not affected, upon afterwards discovering 
the seller’s fraudulent intent, even though he has not then paid the purchase 
money, and the notes giver for it have not passed beyond the control of 
himself and the seller, it not appearing that he alone could control the notes 
without the co-operation of the seller, or that the latter could have been 
induced by him to cancel or surrender the notes, which were negotiable 
paper. 

6. Aninnocent purchaser does not become affected by the fraud of the seller, 
though the property be attached in the purchaser’s hands before it is paid 
for, and before negotiable notes given for the price have passed to innocent 
holders. 

7. Where a sale is attacked by creditors as fraudulent, it is error for the court 
to charge the jury, that ifthe fraudulent intent of the seller was not known 
to the purchaser the transaction would be good against creditors. To be 
protected, the purchaser must be without notice or grounds for reasonable 
suspicion—not simply without knowledge. 

8. A charge on the effect of failure to produce evidence within the power of 
a party, is sufficiently definite and intelligible when it announces the pre- 
sumption of law to be, that the evidence, if produced, would be prejudi- 
cial tothe party. If competent for the court to declare in what respect 
and to what extent such failure would prejudice, attention should be called 
to these points by a request to extend and amplify the charge. 
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g. It is not the province of the court, but of the jury, to determine whether 
the case on trial is one in which this presumption arises; the existence of 
the absent evidence and the ability of the party to produce it being essen- 
tially questions of fact, 

10. Long credit, failure to take security, great value, and present inability of 
the purchaser to pay, are not so necessarily badges of fraud ina sale as that 
the court should so designate them, in charging the jury, without any direct 
request to do so. The peculiar nature and situation of the property, the 
want of demand for it in the general market, and the pursuits, prospects, 
and past relations of the parties, might render these things consistent with 
the theory of a fair and honest sale. 

11. That counsel insisted on the distinction between legal and moral fraud, 
and read authorities in relation to the same, did not make it incumbent on 
the court to charge the jury upon that distinction, in the absence of any 
direct request to do so, and in the absence of any specific proposition em- 
bodying the doctrine contended for, and applying it to the present case, 

12. In a contest between creditors and one claiming property as purchaser, it 
is not error for the court to omit to explain to the jury the effect which a col- 
orable sale, or one not designed to pass title, would have. In the absence 
of a request to charge on that subject, the court is justifiable in assuming 
that the jury would know, without instructions, that such a sale would pass 
no title as against creditors. 

13. There isno error apparent in the record, in the refusal of the court to 
dismiss the motion for new trial, 


Claim. Presumption. Sale. Debtor and creditor. Fraud- 
ulent conveyance. Charge of Court. Evidence. Before 
Judge Hopkins. Fulton Superior Court. October Term, 
1874. 


On the 2nd day of January, 1872, Nicol & Davidson sued 
out an attachment against H. I. Kimball for $18,000 00 on 
notes dated in 1870 and 1871, on the ground that said Kimball 
abseonds. At 9} o’clock a. M., January 3, 1872, said attach- 
ment was levied upon various items of property, real and 
personal, including the furniture, fixtgres, etc., in the H. I. 
Kimball House, in Atlanta, Georgia. On the 26th day of Octo- 
ber, 1872, judgment was rendered on the attachment against 
the property attached, for $14,900 20, principal, and $1,869 69, 
interest. S. E. Crittenden, soon after the levy, filed a claim. 

During October term, 1874, said claim was tried and the 
property found not subject. Plaintiffs were unable to makea 
motion for a new trial during said term because the papers 
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became lost, or were mislaid, and for this reason, on motion of 
plaintiffs counsel, the judge passed an order permitting plain- 
tiffs’ to file their motion trial at the next succeeding term. 

On the first day of that term plaintiffs did file their motion 
for a new trial on the following, among other, grounds : 

Ist. Because the court failed to charge the jury the fol- 
lowing legal proposition which plaintiffs’ counsel, in their 
argument, insisted on as a legal rule, and read authority in 
support of—the court, on concluding the charge given, not 
asking or requesting counsel on either side if they had any 
further charge to request, to-wit: “Every man is presumed 
to intend the necessary consequences of his act, and if an act 
necessarily delays or defrauds creditors, then the law presumes . 
that it is done with a fraudulent intent.” 

2d. Because the court, having charged as follows, to-wit : 
“Tt is said that Kimball, at one time, was owner of this prop- 
erty; that he purchased it, and afterwards sold it to the claim- 
ant, Crittenden, and that after that sale the attachment in this 
case was levied. Look to the testimony to ascertain whether 
when the attachment was levied Kimball was the owner of 
the property in dispute. If you find from the testimony that 
at one time he was the owner, then did he subsequently sell 
it to Crittenden, the claimant? Look to the testimony and 
see if there was a contract between Kimball and Crittenden 
by which Kimball sold this property to Crittenden. If that 
occurred, and the furniture or property of which Kimball was 
owner was sold to Crittenden, and the terms of the sale were 
that Crittenden was to take it and pay so much, and the sum 
agreed upon was indicated by notes to fall due at the times 
agreed upon, and the property was delivered into the posses- 
sion of Crittenden, Kimball would cease to be owner and 
Crittenden would become owner”—failed to go further and 
charge the jury the law applicable to that part of the evidence 
tending to show that the giving of the mortgage by Critten- 
den to secure the purchase money of the property in dispute, 
was a condition precedent to the vesting of the title in Crit- 
tenden, counsel for plaintiffs, in their argument, having con- 
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tended that no sale to Crittenden would protect him against 
the creditors of Kimball until said mortgage was given, and 
not until Crittenden had paid for the property, counsel for 
claimant having contended that the giving of the notes and 
delivery of the property consummated the sale. 
3d. Because the court failed and omitted to charge the jury 
the principle of law contended for by plaintiffs’ counsel, that 
if Kimball sold the property in dispute to Crittenden, the 
claimant, in fraud of Kimball’s creditors, and Crittenden had 
notice of such fraud before he paid for the property, or before 
the notes given for the purchase money had passed beyond 
Kimball’s and Crittenden’s control, then Crittenden would 
.not be a bona fide purchaser, and the property would be sub- 
ject to Kimball’s.creditors. 
4th. Because the court failed and omitted to charge the jury, 
that if at the time of the levy Crittenden had not paid for the 
furniture, and the notes given by him had not passed into the 
hands of innocent holders, the property was subject to the 
levy. 
5th. Because the court, in making the following charge, 
failed and omitted to incorporate the principal of law that 
grounds for reasonable suspicion of fraudulent intent, are 
equivalent to a notice of such fraudulent intent. ‘The charge 
as given, is as follows, to-wit: - “If the testimony discloses 
to you, after a careful examination of every fact and cireum- 
stance developed by the proof, that the trade was made, and 
that it was done on Kimball’s part, with the intention of de- 
laying or defrauding his creditors, and that intention was 
known to Crittenden at the time, then the trade would be 
void as against the creditors of Kimball, and plaintiffs would 
have the right to make the property subject to their debt. If, 
on the contrary, it was a transaction in good faith, and not for 
the purpose of delaying or defrauding his creditors, or if he 
had that intention and it was unknown to Crittenden, it would 
be binding as between them and good against creditors.” 
6th. Because the court erred in making the following charge, 
to-wit: “If it appears to you that upon a disputed point in 
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the case there is evidence peculiarly within the power of one 
of the parties, and it was in his power to produce it, and it is 
not produced, the presumption of the law is that if it had 
been produced it would have been prejudicial to the party thus 
failing to produce it,” in this that it was too general and fail- 
ed so to explain the principle of law as to be intelligible to the 
jury. The evidence showed that Kimball had made to Critten- 
den a bill of sale for the property in dispute, or for part of it at 
least ; that bill of sale was not produced on the trial, and no 
attempt was made to account for its non-production. Plain- 
tiffs’ counsel had contended that the failure to use that bill of 
sale in evidence was a strong circumstance against the validity 
of the pretended sale from Kimball to Crittenden, and coun- 
sel for claimant, in argument, had contended before the jury 
that Crittenden was not supposed to possess the bill of sale, 
but that Shoninger, who it was claimed held Crittenden’s 
notes and the mortgage, was the proper person to hold the 
bill of sale. 

7th. Because the court failed to charge the jury as was con- 
tended by plaintiffs’ counsel in argument, that the sale to 
Crittenden on so long credit was a badge of fraud. So the 
sale to him of so valuable property, without payment or se- 
curity for the purchase money. So also the sale of so large an 
amount of property to one unable to pay for it. 

8th. Because the court failed to charge the jury the distine- 
tion between legal and moral fraud, or fraud in fact, counsel 
for plaintiffs having insisted on the distinction, and read au- 
thority in support of the distinction. 

9th. Because the court charged the jury as stated in the 2d 
ground of this motion. 

10th. Because the court charged the jury as follows: “It 
is said if there ever was a transaction of that kind, (that is, 
such as was referred to in the charge of the court above quoted 
in the 2d ground of this motion,) it was merely colorable, that 
it was a fraudulent transaction, and therefore void as against 
plaintiffs, on the ground that they were creditors of Kimball. 
That is a question of fact for you to determine—ascertain 
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from the testimony what was the fact, and see whether it, the 
transaction, was void for the reason stated,” and immediately 
following this charge, went on and gave the charge quoted 
in the 5th ground, failing to explain to the jury the legal ef- 
fect which a colorable sale alone, or a sale not designed to pass 
the title, would have as to passing or not passing the title as 
against Kimball’s creditors. 

11th. Because the court charged the jury as quoted in the 
6th ground of this motion, and immediately thereafter added: 
“Whether the facts in this case raise this presumption or not, 
is a question for you to decide.” 

The evidence is unnecessary to an understanding of the 
principles decided. 

The motion was overruled, and plaintiffs excepted. 

In the bill of exceptions is noted an exception in behalf of 
the claimant to a refusal of the court to dismiss the motion 
for a new trial. The grounds of the motion to dismiss do 


not appear. 


CoLLIER, Mynatr & Coiier; E. N. Broy ies, for plain- 
tiffs in error. 


Bb. H. Hitt & Son; CANDLER & THOMSON, for defendant 


BLECKLEY, Judge. 


This claim involved the furniture in the H. I. Kimball 
House, a hotel in the city of Atlanta. The furniture was lev- 
ied upon by attachment in favor of the plaintiffs, as the prop- 
erty of H. I. Kimball, who was confessedly once the owner, 
and under whom Crittenden claimed by purchase. At the 
time of the levy Crittenden had possession. The plaintiffs, 
as creditors of Kimball, attacked the sale to Crittenden on 
several grounds. They said, first, that it was not real but only 
colorable and pretended ; secondly, that if real, it was fraud- 
ulent because made with intent to delay and defraud credi- 
tors; and, thirdly, that it was a conditional and not an abso- 
lute sale, and was incomplete at the time of the levy. 
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The jury rendered a verdict for the claimant, and the 
plaintiffs moved for a new trial on many grounds, most of 
them relating to the charge of the court, and being complaints 
either of instructions given or of failure to instruct further. 

We have considered and decided upon all the points made 
in the motion for new trial except those relating to the suffi- 
ciency of the evidence and the agreement of the verdict, or 
rather its disagreement, with law, equity, and the charge of 
the court as given. The disposition we make of the case 
renders it proper that we refrain from expressing any opinion 





on these matters. 

Our rulings in the ease are set out fully in the head-notes 
which we have prepared to embody the legal propositions 
which we decide. These notes sustain the court below in 
everything exceptone. We hold that the court erred in charg- 
ing the jury that the purchaser would be protected against 
the fraudulent intent of the seller unless that intent was known 
to him. The Code, in section 1952, expressly prescribes 
another condition, which is that he should be without grounds 
for reasonable suspicion. And this element of invalidity was 
much more involved in the facts of the case than was the ele- 
ment of actual knowledge. The jury ought to have passed 
upon it, and this they were precluded from doing by the charge 
as given, It is impossible that the case can be fully and le- 
gally tried without scrutinizing the grounds of suspicion which 
the claimant may have had, and which the plaintiffs contend 
he did have. The jury, besides dealing with the other issues 
in this case, should be directed to inquire whether the debtor 
intended to delay or defraud creditors, and if so, whether the 
claimant purchased on a valuable consideration, and without 
notice or grounds for reasonable suspicion. 

The record does not enable us to discover any error in over- 
ruling the claimant’s motion to dismiss the plaintiffs’ motion 
for new trial. Nothing is disclosed as to the grounds or reasons 
presented to the court and passed upon by it in acting upon the 
motion to dismiss, For aught that appears, the court ruled 
properly on the matters before it. What these matters were we 
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cannot tell,as we have only the bare fact that the motion was 
overruled, without any copy of the motion or any recital of 
its contents. 

Judgment reversed. 


AMANDA BAZEMORE, plaintiff in error, vs. MartHA Davis, 
defendant in error. 


(This case was argued at the January term, 1875. The court, not being satisfied, ordered 
a reargument at the following July term, when it was decided.) 


1, The judge may direct counsel to amend their pleadings, so as to charge 
the value of improvements mentioned therein; and it is not error of which 
the opposite party can complain. 

. Where discovery is waived, it is not improper, but altogether proper, for 
the judge to caution the jury not to regard defendant’s answer as evidence, 
and this caution may be given whilst the answer is being read. 

. Concluding counsel cannot read or comment upon authorities which he 
does not read or produce to the opposite counsel in the opening. Merely 
to name the books and pages from which he intends to read, is not suffi- 
cient; but the court can only deny him the privilege of using the authori- 
ties, and has no power to compel him to furnish the books to opposing 
counsel, If the court agrees with concluding counsel on the law, and does 
not desire him to fortify his positions by authority, the judge may so state 
when the argument opens or afterwards, 

. It is not error for the court, in the presence and hearing of the jury, to 
call counsel’s attention to a particular clause in one of the muniments of 
title in evidence, and ask them what they have to say why it should not be 
construed to have a certain legal effect adverse to the right claimed. 

. One of the rules of practice requires that counsel interrupting another for 
misstating the evidence, shall address himself to the court. When this rule 
is violated it is highly proper that the court should interpose peremptorily 
and put an end to the irregularity. And, on such an occasion, it is not in- 
appropriate for the court to observe to the jury, that when counsel 
differ as to the testimony, it is their function to decide from the testimony 
itself how the matter was, 

. A marriage settlement executed and recorded in 1842, was embraced in 
the act of December 30th, 1847, and had to be again recorded, in terms of 
that act, in order for the record to operate as motice: 72 Georgia Reports, 
165. The record of a settlement or trust deed is not constructive notice, 
except in relation to the property conveyed therein, It is not, of itself, notice 
as to property purchased by the trustee with the proceeds of that property. 





ATLANTA, JULY TERM, 1875. 505 


Bazemore vs. Davis. 





7. A deed to a trustee, in trust for a woman and the heirs of her deceased 


husband, (there being but a single child,) conveys an estate in common for 
the benefit of the woman and child; and a purchaser from the trustee is 
charged, by such a deed, with notice of that kind of an estate only, and 
not with notice of an estate for life in the woman, with remainder to the 
child, 

. Although the mayor of Macon, in conveying certain advance fronts (form- 
erly street or common,) could only convey the same to the owners of lots 
abutting thereon, yet, where one of such owners was a trustee holding by the 
above deed, for the use of the woman and child, as tenants in common, the 
mayor’s deed would not necessarily vest a like estate in the trustee; but 
might, by express declaration of trust to that effect, convey an estate, in the 
advance front, for the woman’s use during her life, with remainder for the 
use of the child, 

(a) A subsequent conveyance, in fee, of both parcels of land, made by the 
trustee, and describing him as trustee of the woman only, without referring 
to the child or to the first deed, and without defining what estate he held 
in trust, but referring to the second deed as having been made to him “as 
trustee aforesaid,” by the mayor, on the day of its date, passes to the pur- 
chaser no title to any of the child’s patent interest in either parcel of land. 

(4) This deed from the trustee to the purchaser under him, charges the pur- 
chaser with notice of the deed from the mayor to the trustee, and of all its 
terms, but notice of that deed is not notice that the woman had only an 
estate for life in the parcel of land covered by the other deed to the trustee, 
and that the remainder belonged to the child. 

. Where property is held in trust to the use and support, benefit and behoof, 
of a woman during her life, and to the maintenance and support of such 
children as she may bear, “and which shall form and remain to be her sep- 
arate property and estate during her natural life, and then to such children 
as she may bear,” the surplus income realized in her lifetime, over and 
above support for all the beneficiaries, belongs to her; and if mixed by the 
trustee with the proceeds of some of the corpus of the trust estate, and in- 
vested in lands, he taking title to- himself, in trust for the woman and her 
only child, she will be the equitable owner, in fee, of such proportion of the 
land as the amount of income so invested bears to the whole investment. 

10. If tenant in common improve the property while in possession and claim- 
ing to be sole owner, and with no permission or request from the co-tenant, 
the latter is not chargeable with the value of such improvements, beyond 
her share of the rents chargeable to the former. 

11. If a trustee for two persons sell and convey the whole property, in fee, 
purporting to act as trustee for one only, and a part of the price, or the 
proceeds thereof, pass from the trustee to that one of the beneficiaries not 
named in the transaction, such beneficiary must refund the same, in equity, 
to the purchaser, or to those holding under him as subsequent purchasers, 
before being allowed to recover the whole of her interest in the trust estate 
so sold and conveyed; but a recovery may be had for such part as remains, 

VOL. LV. 33. 
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after deducting the amount received by the beneficiary, with interest there- 
on. In the application of this rule, it makes no difference that the benefi- 
ciary was not of full age when she received the money or its proceeds, pro- 
vided the fund was secured by settlement upon her as a separate estate. 
She will, however, be chargeable only with such estate (for life or other- 
wise) as she actually took in the fund, and will not be responsible for any 
larger estate in it which her husband may have assumed and disposed of to 
other persons, unless she joined him in making such disposition after she 
arrived at majority. 

12. If the trust property sold and conveyed by the trustee, as specified in the 
last preceding note, has since passed, by several parcels, into the hands of 
several separate purchasers, then, in accounting with any of such purchas- 
ers, the said beneficiary should bring back only so much of the proceeds 
with which she may be chargeable as will make the given purchaser’s due 
pro rata proportion thereof, valuing each parcel, not in its present condi- 
tion, but as it was when the trustee sold and conveyed the whole property. 
If the owners of all the parcels were before the court as parties, this basis 
of apportionment might be varied to meet any special circumstances giving 
rise to peculiar equities. 

13. A settlement by husband, shortly after marriage, in trust for the sole and 
separate use and benefit of the wife during her natural life, and at her 
death, to such child as should be born of her by the husband, free from 
any debts the husband should ever contract, with a reservation to himself 
of the right of using, at his discretion, the rents, issues and profits, without 
accountability, during the coverture, or during his life, if the wife should 
die first, leaving offspring of the marriage, and with a further declaration 
that in case of his survivorship, all of the property, with its increase, should 
vest absolutely in him, operated not only during the coverture existing at 
the time of executing the settlement and raising the trust, but during a sub- 
sequent coverture established by a second marriage between the same par- 
ties after a divorce a vinculo matrimonizt. 

14. Consequently, the second marriage, though occurring in 1865, was not 
attended with the attachment of fresh marital rights upon any of the prop- 
erty embraced in the settlement. 


Practice in the Superior Court. Discovery. Argument 
of counsel. Marriage settlement. Registry. Notice. Trusts. 
Estates. Infant. Tenants incommon. Improvements. Hus- 
band and wife. Divorce. Before Judge Hiti. Bibb Su- 
perior Court. April Term, 1874. 


On July 2ist, 1842, William H. Disharoon executed a post- 
nuptial settlement by which he conveyed to James S. Miller 
one hundred and fifty-two acres of land in Twiggs county, 
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certain negro slaves and certain promissory notes, “together 
with the right, profits and rents, issues and increase, that may 
arise or accrue out of the aforesaid land and negroes,” in 
trust for the use and support of his wife, Sarah Disharoon, 
during her natural life, and to the maintenance and support 
of such children as she may bear to him, the said William 
H. ‘The deed further provided that said property should re- 
main her separate estate during her natural life, then to such 
children as she might bear to thesaid William H., and not be 
subject to the payment of any subsequent debt which might 
be contracted by the said William H., nor subject to be sold 
or conveyed by him; but that the right and title to the same 
should be in said trustee subject to be used by the said Wil- 
liam H. and the said Sarah during the continuance of the cov- 
erture, for their benefit and advantage, and for the purposes be- 
fore mentioned. This deed was recorded on August Ist, 1842. 

William H. Disharoon died leaving a widow and one 
daughter, Amanda, the defendant to this case. One Peyton 
Reynolds succeeded Miller as trustee under the aforesaid deed. 
At the April term, 1848, of ‘T'wiggs superior court, on the 
petition of Sarah Disharoon, by her trustee, an order was 
passed authorizing such trustee to sell at public or private 
sale, the land described in the aforesaid deed, “the proceeds 
to be invested in real estate as may seem most advantageous 
by said trustee.” This land brought $400 00. To this sum 
was added a like amount of $400 00, alleged to have been 
saved from the income of the aforesaid trust property, after 
providing for the support of the beneficiaries. With the 
$800 00 thus raised, on February 8th, 1850, was purchased 
from Harvey Moseley, as trustee for Lucinda S. Barclay, all 
that portion of a lot of land known and distinguished as lot 
number six, in the southwestern range, according to the plan 
of the city of Macon, in Bibb county, containing two acres 
more or less. This conveyance did not follow the terms of 
the Disharoon deed, but was made to Peyton Reynolds, trus- 
tee of Sarah Disharoon and the heirs of William H. Disha- 
roon. 
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On June 10th, 1851, the mayor and council of the city of 
Macon conveyed to Reynolds, trustee, all that piece of land 
“known as the advance front to lot number six, in the south- 
western range,” ete. The title to this advance front (a strip 
of land ten feet in width taken from the adjoining street) 
was vested in strict accord with the Disharoon deed. This 
deed was made under an act of the general assembly and an 
ordinance passed in pursuance thereof, authorizing such con- 
veyances of street or common to the owners of land abutting 
thereon. 

Sarah Disharoon having married one Henry B. Page, on 
December 10th, 1851, Reynolds, as her trustee, in con- 
sideration of $2,000 00, conveyed the aforesaid lot number 
six, with the advance front thereto, to one Job Taylor. This 
deed described the advance front as follows: ‘“ That portion 
or parcel of land known as the advance front to said lot num- 
ber six, and deeded to the said Peyton Reynolds, trustee as 
aforesaid, by J. H. Washington, mayor of said city of Macon, 
on June 10th, 1851.” To it was answered the following con- 
sent : 


«“ GEORGIA—Biss County. 

‘I, Sarah Page, hereby consent and agree to the making, executing and 
delivering the above and foregoing deed, freely, willingly, and of my own 
accord hereunto set my hand and seal, this tenth day of December, 1851. 


h ° 
(Signed) “SARAH y PAGE.  [us.]. 
mark, 


‘“‘In presence of 
‘“* BENJAMIN H RUTHERFORD, 
*“ KEELIN COOK, J. I. C. 


** Recorded November 2d, 1853.” 


On October 8th, 1856, Charles H. Carden, as executor of 
Job Taylor, conveyed a portion of lot number six, with the ad- 
vance front, to John Hollingsworth. Deed recorded May 2d, 
1857. There was no reference in this conveyance either to 
the Disharoon trust deed or to the deed from Mosely, trustee, 
to Reynolds, trustee. In describing the property the advance 
front was referred to as follows: “Including the advance 
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front to said lot, deeded by the city of Macon to Peyton Rey- 
nolds, as trustee.” 

On June 23d, 1863, John Hollingsworth conveyed to 
Martha Satterfield “all that part of lot of Jand, situate and 
being in the city of Macon, and known as part of lot number 
six, in the southwestern range of the city of Macon, includ- 
ing the advance front to said lot, deeded by the city of Macon 
to Peyton Reynolds, trustee, the said part of said lot being 
eighty-two feet front on Oglethorpe street, and running back 
to back line of said lot one hundred and seventy-six feet, 
more or less.” 

This last description covers the property in controversy. 
From Satterfield, this portion of lot number six, with advance 
front, passed by successive conveyances, immaterial here, to 
complainant, Martha Davis, who purchased January 16th, 
1865. 

On October 26th, 1869, Amanda Bazemore brought actions 
of complaint against the various purchasers of the sub-divis- 
ions of the aforesaid lot number six, and amongst them, the 
complainant, for the recovery of said property. To the dec- 
laration against complainant was attached the following ab- 
stract of title: 

“The above described property was purchased by Peyton 
Reynolds, acting as trustee, with the proceeds of a trust fund 
created by William H. Disharoon, for the use of Sarah Dish- 
aroon during her life, with remainder to plaintiff after the 
death of said Sarah. The said property was sold by said act- 
ing trustee without authority of law. ‘The life tenant is dead, 
and plaintiff repudiates said sale.” 

In response to this action complainant filed her bill to per- 
petually enjoin the same. The main ground of equitable 
interference upon which she relied was that the proceeds of 
lot number six had been invested in a plantation in Houston 
county, and other property, of which the defendant had en- 
joyed the benefit. She set forth her paper title, and submit- 
ted that it was good even at law. She also alleged that 
valuable improvements had been made upon the property in 
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controversy since the sale made by Reynolds, trustee, all of 
which defendant was claiming in her action at law, together 
with mesne profits; that equity could more readily dispose of 
these matters than a court of law. 

Defendant answered that by inadvertance or want of skill 
in the scrivener, the deed from Mosely, trustee, was made to 
Peyton Reynolds, trustee of Sarah Disharoon and the heirs of 
William H. Disharoon, instead of to the uses and trusts cov- 
ered by the original trust deed from Disharoon to Miller ; 
that in the conveyance to Taylor, and in the chain of title 
down to the present holders of said property, the deed from 
the mayor and council of the city of Macon is referred to, 
thus bringing full notice of defendant’s rights to the pur- 
chasers. She admits that the Houston county plantation 
and a place near Macon were purchased by Reynolds, trus- 
tee, in part with the proceeds of the aforesaid lot number 
six, but denies that she ever ratified such sale. She recog- 
nizes no liability to account for any portion of the money re- 
ceived by Reynolds, trustee, from such sale, or for improve- 
ments placed thereon by the purchasers. Asserts that she 
never assented to their erection, and that they were not placed 
there on the faith of any act or word of hers. Alleges that 
complainant has placed no improvements on her lot since her 
purchase, and that as she has deeds, with warranty, from all 
those through whom her title descended, she is fully pro- 
tected. 

The Ist, 2d, 3d, and 5th points passed on by the court, 
will be sufficiently understood by reference to the head-notes 
bearing such numbers. 

The 4th point arose as follows: After counsel for defendant 
had commenced his argument, and while in the midst thereof, 
after carefully inspecting the deed from Harvey Mosely, as 
trustee, to Peyton Reynolds, as trustee, of date February 
28th, 1850, the court, of its own motion, remarked to de- 
fendant’s counsel, in the hearing of the jury, as follows: 
“What have you to say why this clause, to-wit: ‘To have and 
to hold the said lot of land, with all and singular the rights, 
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members and appurtenances thereof whatever to the said Har- 
vey Mosely, trustee as aforesaid, being, belonging, or in any 
wise appertaining, with the remainder and remainders, rever- 
sion and reversions, rents, issues and profits thereof to the only 
proper use, benefit and behoof of him, the said Peyton Rey- 
nolds, trustee, etc., as aforesaid, his heirs, executors, administra- 
tors and assigns in fee simple,’ did not convey the legal title to 
Harvey Mosley in trust for Peyton Reynolds, and why it was 
that the words did not vest the whole title absolutely in Pey- 
ton Reynolds, and for what purpose the word ‘administrators’ 
was inserted after ‘Peyton Reynolds’ if not for that?” 

6th. In reference to the deed embracing the post-nuptial 
settlement made by Disharoon executed in July, 1842, and 
recorded soon thereafter, it was contended by the complain- 
ant that not having been again recorded under the provisions 
of the act of December, 1847, such record did not operate as 
notice of its terms, ete., to any one, for any purpose. Also, 
that if not sustained in this, then such record constituted con- 
structive notice only in relation to the property therein con- 
veyed, and not in relation to purehases made by the trustee 
with the proceeds thereof. The court sustained beth of these 
positions and so charged. 

7th. It was contended on the part of the defendant that 
the deed from Mosely, trustee, to Reynolds, as trustee for 
Sarah Disharoon and the heirs of William H. Disharoon, was 
notice to Taylor, the purchaser from Reynolds as trustee for 
Sarah Disharoon, of an estate for life in the aforesaid Sarah, 
with remainder to her daughter, the only child of the said 
William H. The court charged that such deed vested the 
title in said Sarah and her said daughter jointly, as tenants 
in common, and that Taylor was charged with notice only of 
that trust. 

8th. The defendant further insisted that as the deed from 
the mayor, ete., of Macon, vested the title to the advance 
front in Reynolds, as trustee for the said Sarah for life, with 
remainder to her daughter, the defendant, in the same manner 
as the property covered by the Disharoon marriage settlement 








512 SUPREME COURT OF GEORGIA. 


Bazemore vs. Davis. 








was conveyed ; and that as the said Reynolds, as trustee for 
said Sarah only, conveyed the property embraced in the deed 
from Mosely, trustee, and in that from said mayor, ete., of 
Macon, to Job Taylor, without referring to the child or to 
the conveyance from Mosely, and without defining what estate 
he held in trust, but simply referring to the deed from said 
mayor, etc., as having been made to him “ as trustee as afore- 
said” on the day of its date, that no title to defendant’s in- 
terest in either parcel of land passed. Also, that the refer- 
ence to the deed from the mayor, ete, charged Taylor and 
those holding under him with notice of the terms thereof, and 
of the fact that said Sarah had only an estate for life in the 
land covered by the conveyance from Mosely, trustee, with 
remainder to the defendant. 

Upon these positions the court charged the jury that, under 
the law, the mayor of the city of Macon could only convey 
the advance front of streets to the owners of the lots adjoining, 
and such deeds must follow the title to the adjoining lots ; 
that, therefore, although the deed from said mayor to Peyton 
Reynolds, as trustee, covering the advance front, conveyed 
the use and proceeds to Sarah Page for her life, with remain- 
der to defendant, yet, that neither Job Taylor, nor any other 
purchasers under him, were charged with notice of the trust 
stated in this deed, but that they had the legal right to pre- 
sume that the Mosely deed to the adjoining lot stated the trust 
correctly. 

9th. The complainant insisted that under the terms of the 
Disharoon marriage settlement the surplus income of the trust 
property, realized during the life of the wife, after providing 
for the support of the beneficiaries, belonged absolutely to 
her; and that, as one half of the purchase money paid by 
Reynolds, trustee, to Mosely, trustee, for the aforesaid lot 
number six, came from surplus income, she, the life tenant, 
was the equitable owner, in fee, of one-half of said lot ; and 
that, as complainant held under a chain of title coming 
through her, under no circumstances could defendant recover 
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more than one-half of the property in controvery. The court 
so charged. 

A condensed statement of the material portions of the tes- 
timony introduced upon the trial, in addition to the deeds al- 
ready set forth, presented the following case : 

The defendant, Amanda Bazemore, is the only child of 
William H. Disharoon; she was born in March, 1843; her 
father died in 1847 or 1848; her mother afterwards married 
Henry B. Page; defendant married Marcus D. Bazemore in 
1853, when she was but a little over fourteen years of age ; 
she was divorced from her husband in 1863, and re-married 
him in October, 1865; her mother died in October, 1868. 
Of the proceeds of lot number six, in the southwestern range 
of the city of Macon, $1,200 00 was invested by Reynolds, 
trustee, in a plantation in Houston county. About this time 
the trustee purchased a negro woman and two children, but — 
whether with a part of the proceeds of the aforesaid lot, or 
not, the evidence leaves in some doubt. A year or two after 
the purchase of the Houston property, Mrs. Page became 
dissatisfied, and the trustee, at her solicitation, bought a house 
and lot near the city of Macon; part of the purchase money 
therefur was paid from the proceeds of the aforesaid lot num- 
ber six, part from the funds of Mrs. Page, and part from the 
sale of two negroes belonging to the trust estate. 

The evidence is somewhat indefinite as to how the fund 
paid for the lot near Macon was raised, but the above state- 
ment seems most in harmony with all the testimony. 

On October 27th, 1857, Marcus D. Bazemore executed a 
post-nuptial settlement, wherein, having recited that whereas 
one William H. Disharoon, shortly after his marriage, made 
a settlement of all his property upon his wife for life, and at 
her death, to the issue of such marriage; and whereas, the 
said Disharoon having died, his widow married one Henry 
Page, and he (Bazemore) having married the only surviving 
child, (the defendant,) and being willing to gratify her 
mother’s wishes in the premises, he, in consideration of love, 
etc., for his said wife, and of a certain arrangement with his 
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mother-in-law, by which she was to loan to him a portion of 
such trust property, being expressed in a writing bearing 
same date with his deed, sold and conveyed unto Peyton 
Reynolds, all his title, ete., to the remainder interest of his 
wife in the plantation in Houston county, certain live stock 
and plantation tools, certain slaves, together with their in- 
crease, and all other property or interest therein that he may 
be entitled to, or to which he may become entitled by virtue 
of his marriage to his said wife, or by virtue of her father’s 
said deed of gift, for the following uses and purposes: For 
the sole and separate use of his said wife during her natural 
life, and at her death to such child or children as shall be 
born to said Amanda and him, free from any debts he might 
thereafter contract. He reserved the right to use the rents, 
issues and profits of all of said property (increase of negroes 
not included,) without accountability during his coverture 
with his said wife; also, the right to consume the hogs and 
their increase, and such cattle as may vest in him under the 
aforesaid deed of gift or marriage settlement. 

The instrument further provided that if his wife should 
die before him, leaving a child or children of the marriage, 
he was to have the right to use and spend the rents, issues 
and profits of said property during his life, without account- 
ability, except as to the corpus and the natural increase of the 
negroes. Also, that in case he outlived his wife, then all of 
said property, with its increase of every description, should 
vest absolutely in him. 

Reynolds accepted the trust. 

Defendant testified, in brief, as follows: Knows that her 
mother moved to lot number six, in the city of Macon. There 
was then a good six-room dwelling-house and the necessary 
out-houses on the corner, and the lot was enclosed. She was 
then but seven or eight years old, and cannot remember much 
about the improvements. When this property was sold, did 
not know whether it was sold or rented. She was at the time 
absent at school. Knows that her mother and step-father 
moved to a place in Houston county, but is entirely unac- 
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quainted with the manner in which it was purchased, or what 
money paid for it. About the time she moved to Houston, 
two negroes were sold for about $1,250 00, but does not know 
what was done with the money. About the same time her 
mother bought a negro woman and two children for $1,200 00, 
but does not know what money was used in the payment for 
them. When she was not at school, prior to her marriage, 
she lived with her mother and step-father. After her mar- 
riage she lived with her husband. After her mother’s death 
she and her husband took possession of the Houston place. 
Her husband sold this place, over her objections, for $1,350 00. 
She did not see the money paid, as she went out of the house 
to avoid it. After her husband received the money, he went 
off to Macon, and she did not see him for two weeks. He 
spent it all in the payment of debts contracted before his 
marriage. He also sold the place near Macon for $800 00. 
He spent this money with the exception of $25 00 or $30 00, 
which he let her have. (Though the evidence is silent on the 
subject, yet the answer admits that defendant joined in the 
conveyance of both of the above pieces of property, alleging 
as an excuse her infancy and the influence of her husband, 
which she was unable to resist.) Never knew of her right to 
lot number six until about twelve months before her mother’s 
death. This information was derived from her mother and 
step-father. Knew nothing of improvements placed on the lot 
since her mother left it until after they were built. Knew 
nothing of the sale or purchase of the lot, or any part of it, 
to any one or by any one. 

As to the improvements on the part of the lot in contro- 
versy in this case, the evidence disclosed that there were none 
at the time of the sale by Reynolds, trustee, to Job Taylor. 
John Hollingsworth placed improvements thereon to the value 
of about $1,200 00. The bare land would be worth about 
$700 00 or $800 00. Complainant, in the fall of 1865, placed 
a new two-room cottage on the lot, fenced it in, and made other 
improvements, which she claims cost her $500 00, but which, 
from other testimony, would be worth $300 00. She claims 
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that all of these improvements are of the aggregate value of 
$2,500 00, but other witnesses place them at $1,500 00. She 
asserts that she has annually placed improvements on the 
property to the amount of $40 00, and paid taxes to the 
amount of $25 00. The larger house, with out-house, since 
the war, would rent for from $20 00 to $30 00 per month. 
The two-room cottage would rent for about $6 00 per month, 
Complainant paid $1,200 00 for the property in Confederate 
money. The lot, with improvements, would not sell, at time 
of trial, for more than $1,500 00 in cash. © The other portions 
of lot number six, not involved in this case, had passed into 
the hands of various purchasers, against whom suits had been 
brought, but who had not been made parties to this litigation. 

10th. Returning to the remaining errors of law alleged to 
have been committed on the trial, which the above synopsis 
of the testimony will render clear, it was insisted by complain- 
ant that if the jury should believe, under the view of the law 
presented in the 9th division of this report, that the defend- 
ant was entitled to one-half the lot in dispute, they should 
ascertain what was the value of the improvements placed 
thereon since the purchase by Job Taylor, then ascertain the 
value of one-half the lot without the improvements, charge 
defendant’s half with one-half the value of the improvements, 
less one-half the rents received by complainant, and that 
upon the payment of this charge defendant would be entitled 
to one-half the lot. ‘That complainant was entitled to the 
improvements placed there by her or by those from whom she 
bought. The court so charged. 

11th, 12th. It was contended by complainant that if the 
proceeds of lot number six had been invested in the Houston 
county plantation and in the house and lot near Macon, and 
this property had been settled by post-nuptial settlement on 
defendant, and afterwards sold by her husband, that defendant 
could not recover the lot in controversy until she had accoun- 
ted for the same. That the fact that defendant was an infant 
at the time the settlement was made did not affect the prin- 
ciple, for if she was of sufficient age to enter into the contract 
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of marriage, she was old enough to contract as to a marriage 
settlement. In reply to this position, it was insisted: Ist, 
That the infancy of the defendant, at the time the settlement 
was made on her, would prevent the operation of the estop- 
pel; 2d, that she could not be charged with the value of the 
entire estate in the property in which the proceeds of lot num- 
ber six had been invested, because but a life estate therein 
had been conveyed to her; 3d, that if subject to account at 
all for the property embraced in the Bazemore marriage set- 
tlement, she is only liable for that proportion of the proceeds 
of the aforesaid property which the value of the lot in con- 
troversy bears to the present value of the whole of lot number 
six. That if complainant has omitted to show what that en- 
tire value is, then she has failed in a material portion of her 
case, and the jury, not having the requisite data before them, 
cannot find any charge as against defendant. 

The court instructed the jury as contended for by com- 
plainant, and refused to charge to the contrary. 

13th, 14th. In the argument before the supreme court, 
counsel for complainant contended that on the second marriage 
of defendant, the title to all the property which came to her 
as remainderman under the Disharoon settlement, vested ab- 
solutely in her husband, notwithstanding the post-nuptial 
settlement made by him prior to the divorce; and that if this 
position was correct, then the defendant had no title upon 
which to maintain the action of ejectment sought to be en- 
joined. The determination of this question appears in the 
last two head-notes. 

The jury found for the complainant and directed that the 
defendant be perpetually enjoined. The defendant moved for 
a new trial upon the ground that the court erred in each of 
his rulings and charges, as above stated, and also because the 
verdict was contrary to the law and the evidence. The mo- 
tion was overruled, and defendant excepted. 


R. F. Lyon; A. O. Bacon, for plaintiff in error. 


LANIER & ANDERSON, Hitt & Harris, for defendant. 
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BLECELEY, Judge. 


1. It was not alleged that the matter of the amendment was 
improper, but only that the court should not have suggested it. 

2. The caution to the jury was neither inappropriate nor 
ill-timed. 

3. The judge stated to complainant’s counsel that he did 
not wish them to argue the points of law, and would hear 
from the other side. The same points had once been argued 
before him on authority. Counsel for defendant insisted that 
complainant’s counsel should furnish and read the authorities 
in the same manner as if they were to be used and commented 
on in conclusion. The judge declined to exact this, but said 
counsel for defendant might read any authority they thought 
proper. 

4, The 4th head-note should be read in connection with 
the 4th point in the reporter’s statement, which sets out what 
the judge said. 

5. The interruption, as appears from the judge’s notes in 
the record, was prohibited by denying to defendant’s counsel 
the right to carry on a dispute with counsel addressing the 
jury. There seems to have been no appeal to the court to 
check any misrepresentation of the testimony. The judge 
called the interrupting counsel to order, and put an end to 
that method of interruption. He did not state to the jury 
which of the counsel was correct in representing the testimony, 
nor does it appear that he was requested to do so. What he 
said to the jury on the subject appears, substantially, in the 
head-note. 

6. ‘The 6th head-note upholds the charge of the court in 
reference to the record of the deed made by Disharoon. Even 
a proper record of that deed would not have been notice that 
its terms applied to property purchased with the proceeds of 
the property described therein, toa person ignorant of the 
fact that the proceeds had been so invested: 51Georgia Re- 
ports, 296-7. 

7. It seems that, in point of fact, the proceeds of the prop- 
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erty covered by the original trust deed made by Disharoon, 
were invested in that covered by the deed from Mosely to 
Reynolds, trustee; but the latter deed, instead of following 
the former in respect to the trusts declared, varied from it in 
this manner: The former declared an estate in trust for Mrs. 
Disharoon (afterwards Mrs. Page,) during her life, with re- 
mainder to her children, while the latter conveyed a fee 
simple estate in trust for Mrs. Disharoon and the heirs of 
Disharoon, her deceased husband. ‘There is no doubt that 
heirs, here, meant children ; and as there was but one child, 
namely, the daughter who afterwards married Bazemore, and 
is now the plaintiff in error, the mother and child were, under 
this deed, tenants in common. Such was the charge of the 
court. 

8. The 8th head-note needs little or no expansion. By 
the terms ‘‘ patent interest,” as used therein, is meant any in- 
terest appearing on the face of the two deeds conveying to 
the trustee the property in dispute, each deed being read as 
applying alone to that part of the premises which it conveys. 
Thus, Mrs. Bazemore’s patent interest under one of the deeds 
is a tenancy in common, and under the other a remainder, as 
is held in this and the next preceding head-note. 

9. On the supposition that there was surplus income, and 
that it was invested, the property in which it was ‘invested 
belonged, pro tanto, to Mrs. Page, absolutely ; and the ninth 
head-note states fully the law of the case as to that point. 

10. The ordinary rule as to improvements made by one 
holding possession bona fide against the true owner is stated 
in 2d Story’s Equity, sections 1237, 1238, and 5th Georgia 
Reports, 289. That rule seems to be that, neither at law nor 
in equity, in the absence of fraud or consent on the part of 
the owner, can the latter be forced to make compensation for 
the improvements. ‘The exception recognized is, when he 
himself comes into equity and asks its aid to enforce his title; 
in which case, equity, in decreeing the relief, will require him 
to account for improvements. Notwithstanding the decided 
disapprobation expressed by Judge NIsBET, in 5th Georgia 
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Reports, supra, to restricting the exception within such nar- 
row limits, we are not aware that any distinct enlargement of 
it has been established. As between tenants in common, 
where one has held out the other, ignorantly believing him- 
self sole owner, and, pending such exclusion, has made per- 
manent improvements, the co-tenant, unless he resorts to 
equity himself, cannot be compelled to contribute anything 
for the cost or value of the improvements, beyond such por- 
tion of the rents as may be chargeable to the party erecting 
them. This is the general rule of adjustment between im- 
provements and mesne profits: Code, sections 2906, 3468; 9 
Georgia Reports, 440; 39 Ibid., 328; 47 Ibid., 540. 

11,12. The head-notes eleven and twelve are so ample 
that it would be a waste of time and space to enlarge upon 
them. 

13, 14. When Bazemore and wife were married the second 
time, the old law prevailed touching marital rights in the 
wife’s property. It was prior to the reformation brought in 
by the act of 1866. On the second argument of the case be- 
fore this court, the point was discussed as to the effect of the 
previous divorce and of that marriage on the property now 
in dispute. The position was assumed, that, as the first co- 
verture was dissolved, the trust established by Bazemore in 
behalf of his wife, ceased as to the life estate to be enjoyed by 
her; that the estate became her own, divested of the trust; 
and that, upon the second marriage, it passed to her husband 
in virtue of his marital rights. What effect on this particu- 
lar case such a transmigration of the title would have had, 
need not be considered. We think it clear that the trust ad- 
hered to the property and operated during the second cover- 
ture, just as it did during the first. The debts of the hus- 
band against which the property was to be protected, were 
any debts that he might contract, not simply those which 
might be contracted while a particular coverture subsisted ; 
and the remainder to children was in behalf of any children 
she might bear by him. Both debts and children might come 
into existence after the first coverture terminated, and thus 
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the purposes of the trust were not necessarily accomplished 
when the parties were divorced. On the general subject, see 
the following cases, and the authorities therein cited: 11 
Georgia Reports, 379; 12 Ibid., 195; 14 Ibid., 403; 15 
Ibid., 123; 3 Bac. Ab., 438. 


Judgment reversed. 


JoHn H. No.wan, plaintiff in error, vs. THE STATE oF 
GEorRGIA, defendant in error. 


1, When the accused is put on his trial for a capital offense, and the jury 
sworn and charged, if the indictment is not defective, he is in jeopardy of 
his life: 7 Ae/ly, 63. 

2, Two reasons only are recognized by the law as justifying the discharge of 
the jury before they have agreed upon a verdict and legally returned it into 
court, to-wit: the prisoner’s consent, or necessity in some of its various 
forms, one of which is mistrial: rg Georgia Reports, 426; 15 Ibid., 562; 
23 Lbid., 1; 33 Lbid., 329; 3 Kelly, 53; 2 Tbid., 60. 

3. There being no authority of law for receiving a verdict of guilty and dis- 
charging the jury, without the prisoner’s consent and without necessity, 
whilst he is absent involuntarily from the court, confined in jail, to do so is 
to deny him the right of having the voice of his jury authentically pro- 
nounced upon his guilt,or innocence. 

. Averdict so yeceived, having been, on his motion, set aside as illegal, when 
afterwards arraigned for trial on the same indictment for the offense before 
another jury, the prisoner may plead specially his former jeopardy in bar 
of a second trial, and if supported by the record and the extrinsic facts, 
the plea should be sustained, and, thereupon, the prisoner should be dis- 
charged, 

. His motion to set aside the verdict for such cause is distinguishable from a 
motion for a new trial, and consequently, does not subject him to be again 
put im jeopardy as though a new trial had been applied for and granted, 
In the present case a new trial was not a necessary incident of setting 
aside the verdict, and in point of fact, was neither applied for by the party 
nor expressly ordered by the court, The former jeopardy is clear, and the 
prisoner’s claim to protection comes within the declaration of fundamental 
principles in the constitution of 1868: Code, section 5000. 


Criminal law. Verdict. Jury. New trial. Before Judge 
. Tompkins. Chatham Superior Court. November Term, 
1874, 
VOL. LV. 34. 
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Nolan was placed on trial for the offense of murder al- 
leged to have been committed upon the person of Martin 
Grogan. Evidence was submitted to a jury regularly impan- 
neled, argument had, and a charge delivered by the court. 
Subsequently, whilst the defendant was confined in jail, in 
the absence of his counsel, and without his consent, the jury 
returned a verdict finding him guilty of voluntary manslaugh- 
ter, and were discharged. The defendant, at a subsequent 
term, moved that said verdict be set aside on the ground that 
it was rendered and published in his absence and without his 
right of being present having been waived. The court or- 
dered accordingly. 

The defendant was subsequently arraigned a second time 
upon the same indictment, when he pleaded specially in bar the 
aforesaid facts as constituting his having been placed once in 
jeopardy, and claimed his discharge. 

This plea was overruled by the court, and defendant ex- 
cepted. 

A verdict finding the defendant guilty of voluntary man- 
slaughter was returned. 

Error is assigned upon the above ground of exception. 


S. B. Apams; A. P. Apams, for plaintiff in error. 


A. R. Lamar, solicitor general, by WALTER G. CHARL- 
TON, for the state. 


BLECKLEY, Judge. 


Without restating the specific propositions embraced in the 
head notes, some observations will be added on the general 
topic. 

One trial, and only one, for each crime, is a fundamental 
principle in criminal procedure, and must be the general rule 
practically administered in all free countries. For the public 
authority, whether king or commonwealth, to try the same 
person over and over again for the same offense, would be 
rank tyranny. It would amount, in capital cases, to cruelty 
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not unlike that of keeping a loaded repeater pointed at the 
prisoner’s head, and, with deadly purpose, but bad aim, dis- 
charging slowly one cartridge after another. Though some ex- 
ceptions to the general rule are to be admitted, as when a new 
trial is had on the prisoner’s motion, or when judgment upon 
a void indictment has been arrested, the transcendant impor- 
tance of the rule itself requires that the exceptions should be 
few and strictly guarded. 

Where a first trial is complete, and its result, whether con- 
viction or acquittal, left to stand, there is little or no room 
for any diversity of opinion on its sufficiency to bar a second. 
In such a case the ordinary plea of former conviction or of 
former acquittal is applicable, in terms, and would be upheld 
by all courts alike. But we reach debatable ground when we 
come to those cases in which trials have been begun but not 
ended ; and some others, in which the endings have been in- 
effectual because irregular or wholly void. Courts are not 
fully agreed where jeopardy begins, or how far the defense of 
once in jeopardy differs, if at all, under our American consti- 
tutions, from that of autrefois convict or autrefois acquit, 
under the English common law. In the view of some judges 
jeopardy arises not out of the trial but out of the verdict; as 
if, in a combat intended to be mortal, there was no danger of 
being slain until you are hit. 

The former decisions of this court have tended always to 
treat a jury, when impanneled, sworn and charged with 
the case, as the consecrated body of peers whose individ- 
ual minds and personal consciences are laden with the prison- 
er’s destiny. Not a jury, simply, but this jury, are to pro- 
nounce upon his guilt or innocence. They, and they alone, 
are to pass between the state and 'the prisoner, and arbitrate 
the grave matter in dispute. Their decision may or may not 
be final as against the prisoner, but it will conclude the state 
forever, unless annulled at his instance. Though he may 
avoid it for any material error committed against him, the 
state cannot avoid it at all, but is bound by it irrevocably, 
so long as he-suffers it to stand. He has a right to have it’ 
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made up and legally returned into court, so that he may, if it 
suits him, accept it. A verdict, on this trial and from this 
particular jury, not on some future trial before another jury, 
is what he may demand, and what the state, subject only to 
obstacles amounting to legal necessity, undertakes to afford : 
“What say you, gentlemen of this jury, am I guilty or not 
guilty?” To this question he is entitled to an answer, if to 
obtain it be within the compass of legal possibility. He takes 
the risk of its being adverse, and may claim whatever chance 
there is of its being favorable. The fear of the situation is 
upon him, and he is entitled to its hopes also. Condemnation 
or deliverance, here and now, is the one alternative. Only 
with his consent, or for some legal necessity, can the crisis be 
ended whilst the voice of his jury remains undeclared. 

What amounts to such legal necessity as will justify the 
discharge of a jury without a verdict, is a subject on which 
courts have widely differed: 5 Indiana, 290; 8 Ibid, 325; 
14 Ibid., 139; 16 Ibid., 357; 26 Ibid., 346, 366; 16 Ar- 
kansas, 568; 3 Ohio, 229; 14 Ibid., 493. The tendency, of 
late, has been to lower the standard so as to comprehend 
moral as well as physical necessity, and in the region of the 
moral, to be content with very moderate tests. See the cases 
cited in the syllabus. Mistrial, from inability of the jury to 
agree, is clearly within the principle. So, too, is the case of 
voluntary absence by the prisoner when he ought to be pres- 
ent; and upon this theory the cases in 2 Sneed, 550, and 7 
Alabama, 259, can be upheld. But we think no possible ex- 
pansion of the rule can include the return of a verdict during 
the enforced absence of the accused by imprisonment, and the 
discharge of the jury as consequent thereupon. It is not 
quite clear from the report that the case in 2 Alabama, 102, 
was one of that kind, for the cause of the prisoner’s absence 
is not expressly stated. His counsel were present, and made 
no request that he should be present. The supreme court, 
after ruling that judgment should be arrested, proceeded to 
the consideration of what further order should be made in the 
‘ease; and the order made was that the prisoner remains in 
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custody to await a trial de novo. The facts were treated as in 
all respects like those in The People vs. Perkins, 1 Wend., 
91, in which latter case the prisoner was confined in jail 
when the verdict was received.. No other authority is cited 
by the Alabama court, and we think The People vs. Perkins 
is not a satisfactory authority upon the point now in ques- 
tion. The direct point for judgment in that case was, 
whether the prisoner could be sentenced upon a verdict re- 
ceived while he was confined in jail. It was held that 
he could not; and the court went on to advise that the ver- 
dict be set aside, and that there be a new trial. This ad- 
vice, to be recognized as settled law in favor of the proposi- 
tion that the prisoner was subject to a second trial, ought, at 
least, to be shown to have been followed by a second trial ; 
but no such fact appears. If a second trial had taken place, 
and the plea of former jeopardy overruled, whether the re- 
viewing court, in passing upon the plea, would have adminis- 
tered to the actual case, the substance of its own advice, as 
law, we do not know. In 16 La. An., 400, is a case of mis- 
demeanor, on the line of trying the prisoner over, whenever 
the first verdict is quashed. There the verdict was recorded 
in the French language, contrary to a statute which required 
it to be recorded in English on pain of absolute nullity. From 
a Georgia standpoint, the remedy for omitting to record the 
verdict in proper time and manner, would be, not a second 
trial, but an entry on the record, nune protune. In that case, 
however, the plea made no complaint of discharging the jury, 
but was simply a plea of former conviction, which was, of 
course, unsupported by a record in the French language, since, 
according to the statute, no verdict not recorded in English 
could be recognized. 

In the case before us, the prisoner does not stand upon a 
former verdict but upon former jeopardy. His complaint is, 
that his case was given to a jury and never legally withdrawn. 
What that jury thought of his guilt or innocence has not 
been authentieally declared; and the jury having been dis- 
charged, in his enforced absence and without his consent, 
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their opinion of his guilt or innocence can never be legally 
known. For aught that appears, every member of that jury 
was ready to acquit him. His defense before it may have 
been complete and triumphant. The error of receiving a 
formal verdict in the prisoner’s absence would be nothing, if 
the jury had been retained in the box and required to render 
a valid one in his presence. The mischief was done by dis- 
charging the jury without any legal necessity, and without 
obtaining from it something that the law could recognize as 
a verdict. The prisoner was once fully in the power of that 
jury, and he had a right to such a verdict, as each several 
juror could avow before his face. Many years ago, in the 
county of Fayette, I witnessed the polling of a jury, on the 
return of a verdict of guilty, where the eleven jurors first 
called declared the verdict to be theirs, and only the twelfth 
man disowned it. The result was, that on reconsidering the 
case, the whole twelve agreed to a verdict of not guilty, and 
the prisoner was acquitted. ’ 

The motion to set aside the verdict in the case at bar was 
made after the denial of a motion in arrest of judgment: see 
53 Georgia Reports, 137; and the state contends that such a 
motion is equivalent to an application for a new trial: 30 
Georgia Reports, 191. This is an effort to draw the prisoner 
into a second jeopardy as the price of escaping from the first. 
It is hard enough to pay the price where a new trial is actu- 
ally moved for and granted. We think sucha traffic in jeop- 
ardies is not to be considered as conducted by implication. 
The bill of rights declares that “no person shall be put in 
jeopardy: of life or liberty more than once for the same offense, 
save on his or her own motion for a new trial, after convic- 
tion, or in case of mistrial.” Code, section 5000. 

Judgment reversed, 
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Joun W. A. SAnForD, plaintiff in error, vs. DANIEL B. 
SanForD defendant in error. 









Tenant for life did not forfeit his estate in the land by selling and conveying 
the whole fee in 1835. Remainders were not affected,and remaindermen 
could not enter upon the purchaser until the death of the tenant for life. 
The dissenting opinion of WALKER, Judge, in King vs. Leeves, 36 Georgia 
Reports, 199, approved and followed, See, also, 8 Georgia Reports, 339. 

Warner, Chief Justice, dissented, 








Life estates. Forfeiture. Before Judge BARTLETT. Bald- 
win Superior Court. February Term, 1875. 






On June 20th, 1874, John W. A. Sanford brought com- 
plaint against Daniel B. Sanford, for house and lot situated 
in the city of Milledgeville. Amongst other defenses the 
defendant pleaded the statute of limitations. 

The evidence disclosed the following facts: 

By the will of Jesse Sanford, the property in dispute was 
devised to John W. A. Sanford for life, with remainder to his 
children, one of whom was the plaintiff. This instrument 
was admitted to probate on March 9th, 1827. The life ten- 
ant died in September, 1870. Before his death, in July, 1835, 
he made an absolute conveyance of said house and lot to one 
James Gladdin. Defendant showed a regular chain of title, 
accompanied by possession, from Gladdin to himself, covering 
two-thirds of said property; he filed a disclaimer as to the 
other third. 

John W. A. Sanford, the life tenant, left three children— 
the plaintiff, Eugene, and Theodore G. The plaintiff held a 
conveyance from the latter covering his interest in the prop- 
erty in controversy. At the time of trial, February, 1875, 
plaintiff was fifty years of age and Theodore G. thirty-nine. 

The jury, under the charge of the court, found for the de- 
fendant. The plaintiff moved for a new trial, upon the fol- 
lowing grounds, to-wit: 

Ist. Because the court erred in refusing to charge “that if 
the plaintiff holds the title of Theodore G. Sanford, and he, 
Theodore, was only twenty-five years old when the statute of 
























528 SUPREME COURT OF GEORGIA. 


Sanford vs. Sanford. 








limitations was finally repealed, in 1863, then his right of ac- 
tion is not barred, and he is entitled to recover.” 

2d. Because the court erred in charging the jury, without 
qualification, “that if J. W. A. Sanford, the life tenant, did, 
in 1835, sell and convey absolutely, the land in dispute, his 
said sale of the fee did instantly work such a forfeiture of the 
life estate to the remaindermen as gave them the right of en- 
try and of action then, and set the statute of limitations in 
motion as against them, and that seven years adverse posses- 
sion by the purchaser, under color, barred the right of action 
of plaintiff as a remainderman.” , 

The motion was overruled, and the plaintiff excepted. 


CRAWFORD & WILLIAMSON, for plaintiff in error. 
SanrorD & FurMAN, for defendant. 


BLECKLEY, Judge. 


What was the common law? Blackstone, in 2 Com., states 
it thus: “ Alienations by particular tenants, when they are 
greater than the law entitles them to make, and divest the re- 
mainder or reversion, are also forfeitures to him whose right 
is attacked thereby. As, if tenant for his own life aliens by 
feoffment or fine for the life of another, or entail, or in fee ; 
these being estates which either must or may last longer than 
his own, the creating of them is not only beyond his power 
and inconsistent with the nature of his interest, but is also a 
forfeiture of his own particular estate to him in remainder or 
reversion.” Reading this passage attentively it seems plain 
that the learned commentator did not intend to teach that al? 
alienations by particular tenants, when they are greater than 
the law entitles them to make, are attended with forfeiture. 
His words are, “alienations by particular tenants, when they 
are greater than the law entitles them to make, and divest the 
remainder or reversion,” ete. In giving examples he does not 
say that if tenant for his own life aliens for the life of another, 
or entail, or in fee, he forfeits his own particular estate; but 
that he incurs the forfeiture if he “aliens by feoffment or fine,” 
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ete. That Blackstone means to restrict the rule of forfeiture 
to alienations which divest the remainder or reversion, is 
shown, too, by the authority to which he refers. He cites 
Co. Litt., 251; and there Lord Coke says: “It is to be 
observed that a forfeiture may be made by the alienation of 
a particular tenant, two manner of ways; either in pais, or by 
matter of record. Jn pais, of lands and tenements which lie 
in livery, (whereof Littleton intendeth his case,) where a 
greater estate passeth by livery than the particular tenant 
may lawfully make, whereby the reversion or remainder is 
divested, as here in the example that Littleton putteth when 
tenant for life alieneth in fee, which must be understood of a 
feoffment, fine or recoverie by consent.” Feoffment, fine and 
common recovery, were modes of alienation which divested 
remainders and reversions. Undoubtedly, to enfeof a stranger 
in fee simple was to incur a forfeiture of the estate for life or 
years: 2 Black. Com., 153. But there are many direct asser- 
tions in the books to the effect that conveyance by bargain 
and sale works no forfeiture. In 4 Comyn’s Dig., Forfeiture, 
(a. 3,) it is laid down that, “if tenant for life bargains and 
sells to another in fee, it is no forfeiture,” citing 2 Leo., 60. 
In 3 Bacon’s Abr., 465, Estate for Life, (c,) the like doctrine 
is asserted in these words: “So, if tenant for life of lands, by 
indenture enrolled, bargains and sells them to J. S. and his 
heirs, this is no forfeiture, but the bargainor passes only: what 
he may lawfully pass; for though by the statute 27 H., 8, 
ce. 10, deeds enrolled grew a common conveyance for the 
transferring of lands, which could not pass at common law 
without the investiture of livery, yet being a manner of con- 
veyance known before at common law, it was construed to 
have no new effect given it by the statute but what the statute 
expressed.” In Stearnes on Real Actions, pp. 10, 11, this 
statement occurs: “But it is to be observed, that even in 
England, no conveyance of the particular tenant creates a 
forfeiture, except those which divest the remainder or rever- 
sion; which effect is produced only by feoffment, fine, and 
common recovery. A conveyance by lease and release, or bar- 
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gain and sale, made by the particular tenant, and purporting 
to convey the fee simple, is no forfeiture, nor will it defeat a 
contingent remainder ; because the operation of these convey- 
ances is only to transfer to the releasee or bargainee such es- 
tate as the releasor or bargainor may rightfully convey: 2 
Leon., 60; 3 Mod., 161. And this distinction between the 
operation of a feoffment, fine and recovery on the one hand, 
and a bargain and sale, lease and release, and covenant to 
stand seized, on the other, is what is meant by the expression 
which sometimes occurs, where the former are described as 
tortious, and the latter as rightful conveyances.” 

Numerous other authorities bearing in the same direction 
might be cited. Quite a number of them will be found re- 
ferred to by Judge WALKER in the able dissenting opinion 
which he delivered in King vs. Leeves, 36 Georgia Reports, 
199; an opinion so excellent that I despair of adding to it 
anything of value in this or any other which I might’attempt 
on the same subject. 

It should be mentioned, (as was glanced at by Judge 
WALKER,) that there are, in the books, traces of forfeiture 
as incident, sometimes, to general warranty of title in convey- 
ances even by bargain and sale. The record before us in the 
present case is not such as to call for a decision on this special 
topic. But, as tending to throw some light on the effect of 
warranty in modern conveyances, I refer to 2 Smith’s Lead- 
ing Cases, American Notes, pp. 519, 520, 521, 529, edition 
of 1847. See, also, 18 Georgia Reports, and compare with 
22 Georgia Reports, 627. I will observe, moreover, that 
dicta by writers are to be met with suggestive of this dis- 
tinction; that though a conveyance by bargain and sale would 
not, of itself, produce forfeiture, forfeiture might, nevertheless, 
result from letting the purchaser into possession under such 
a conveyance, the admitting of the purchaser into possession 
of the land, super-added to the bargain and sale, being the 
same, in effect, as technical livery of seizin. I have, how- 
ever, seen no distinct adjudication of such a doctrine of for- 
feiture. 
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Accepting Blackstone’s exposition of the common law as 
correct, and construing his language in the light of Coke upon 
Littleton, the authority to which he himself refers, a majori- 
ty of the court believe that, tested by the common law, the 
case at bar is not one of forfeiture. And they are of opinion, 
also, that no legislation of Georgia has introduced any new 
case of forfeiture by alienation. In our statutory provisions 
touching deeds of bargain and sale, it was not the purpose of 
the legislature to bring in an old feudal incident which pre- 
viously did not attend that mode of conveyance: See 3 Dall., 
486. Nor by declaring that a fee simple estate should always 
be implied where a less one was not expressed, was it contem- 
plated that the maker of a deed should be able to convey an 
estate greater than his own, or divest that of any other per- 
son. Tenant for life and remainderman are not even privies 
in estate: 29 Georgia Reports, 374; nor is the former a trus- 
tee for the latter: 27 Ibid., 96. 

Forfeiture had its origin, not in the idea of trust, but in 
the idea of allegiance, of fealty. For the tenant to usurp 
and dispose of the estate of his lord, or of his lord’s heir, or 
of those appointed by his lord to take in remainder, was 
disloyal. It savored of rebellion, and was punished with 
forfeiture. But, at best, there was something in the contri- 
vance that must have been troublesome; for, as they seized 
the land and not the price, the real loss could not but fall 
sometimes, and perhaps most frequently, upon an unfortu- 
nate or indiscreet feoffee, instead of upon the revolted tenant 
who made the wrongful feoffment. 

In reference to protecting, by legal or equitable remedies, 
the reversion or remainder against waste, that would be as 
practicable with the land in the possession and use of the life 
tenant’s vendee, as with it in the possession and use of the 
original life tenant himself. The latter was never restrained 
by law from parting with the custody and care of the prem- 
ises after making a legal conveyance of his own interest. 
Whoever succeeded him was bound, in respect to waste, just 
as he had been bound. ‘That is still the position of the ven- 
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dee; and the rule can be applied to him whether the deed 
under which he holds purports to pass the fee, or only the 
lesser estate which his vendor had the right to convey. One 
who comes in by purchase under a tenant for life must abstain 
from waste, no matter how broad may be his claim or the 
conveyance upon which he rests it. As against the rever- 
sioner or the remaindermen {he takes no more than the title 
of his vendor. 

Judgment reversed. 


JACKSON, Judge, concurred, but furnished no written opin- 
ion. 






WaRNER, Chief Justice, dissenting. 



























This was an action brought by the plaintiff against the de- 
fendant in the statutory form, to recover the possess.on of a 
certain described tract of land therein mentioned. The de- 
fendant pleaded the statute of limitations in bar of the plain- 
tiff’s right to recover the possession of the land sued for. On 
the trial of the case, the jury, under the charge of the court, 
found a verdict for the defendant. A motion was made fora 
new trial on the ground of error in the charge of the court 
as to the plaintiff’s right of action being barred by the statute 
of limitations. The court overruled the motion, and the plain- 
tiff excepted. 

It appears from the record and bill of exceptions, that the 
plaintiff derived his title to the premises in dispute under the 
will of Jesse Sanford, who devised the same to his son, John 
W. A. Sanford, for life, with remainder to his children; that 
the plaintiff claimed title to the land in his own right as one 
of the remaindermen, and by a deed from his brother of his in- 
terest in the land, who was also a remainderman, both being 
the children of J. W. A. Sanford, the life tenant, who died in 
1870. Defendant admitted his adverse possession of the land 
sued for, and offered in evidence a deed made by J. W. A. San- 
ford, the tenant for life, in 1835, conveying a fee simple title 
to the premises in dispute, to Gladdin, and showed that in 1844 
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Gladdin, by deed, conveyed the land in fee simple to D. B. Stet- 
son; that in 1858 Stetson conveyed the land by deed to Orme; 
that in 1867 Orme conveyed the land by deed to’ W. S. Stet- 
son, and that in 1870 W. S. Stetson conveyed the land by 
deed to the defendant, all of which deeds of conveyance were 
duly recorded. It was also proved that at the time of the 
trial the plaintiff was fifty years of age, and that the other 
remainderman was thirty-nine years of age. ‘The action was 
commenced on the 20th of June, 1874. The court charged 
the jury the law as applicable to the facts of the case, substan- 
tially as it was ruled by the majority of this court in King 
vs. Leeves, 36th Georgia Reports, 199. If the ruling of the 
court in that case was error, then the ruling of the court be- 
low in this case, was error; but if the ruling of the court in 
that case was right in principle, then the ruling of the court 
below in this case was right in principle, as I will endeavor 
to show that it was, as well as I can in the brief space of time 
allowed me for that purpose. 

The first question to be considered is, did the deed of bar- 
gain and sale of the premises in dispute, executed by J. W. A. 
Sanford, the life tenant, to Gladdin, in 1835, conveying to 
him the entire estate in the land in fee, work a forfeiture of 
his life estate therein, under the law of force in this state at 
that time? By reference to the acts of 1785 and 1821, 
(Cobb’s Digest, 164 and 169,) it will be perceived that a con- 
veyance of land in this state by deed of bargain and sale, is 
distinctly recognized as the proper and legal mode of convey- 
ing the same. The second section of the act of 1821 declares 
that “All gifts, grants, feoffments, bequests, devises and con- 
veyances of every kind whatsoever of real or personal prop- 
erty hereafter made or executed within this state, shall be 
held and construed to vest in the person or persons to whom 
the same are made or executed, an absolute, unconditional 
fee simple estate, unless it be otherwise expressed, and a less 
estate mentioned and limited in such gift, grant, feoffment, 
bequest, devise or conveyance.” The third section of the act 
repeals all conflicting laws, construing the acts of 1785 and 
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1821 together, it was manifestly the clear intention of the gen- 
eral assembly to abolish the techuical modes of conveyance of 
land in this state, which had existed and did exist in England, 
and to substitute therefor the more simple mode of conveyance 
by deed of bargain and sale, and such is believed to have 
been the uniform construction of those acts in relation to the 
conveyance of land in this state, and therefore it is not neces- 
sary that we should go behind those acts to inquire what 
would have been the technical effect of the different modes of 
conveyance of land in England prior thereto. 

The pertinent inquiry here is, what is the legal effect of a 
conveyance by a tenant for life of the whole estate in fee 
simple, by a deed of bargain and sale? In this state, a deed 
of conveyance by bargain and sale conveys the entire estate of 
the grantor in the land which he undertakes to convey to the 
grantee, without the formality of livery of seizin, or any other 
formality, except such as the statutes of this state require in 
the execution of the deed of conveyance. J. W. A. Sanford, 
the tenant for life, had only a particular life estate in the 
premises in dispute, when he undertook, in 1835, to convey 
by deed of bargain and sale to Gladdin, the entire fee simple 
estate therein. 

Now let us examine what was the common law of force 
in this state, applicable to such a conveyance by the particular 
tenant for life, of the entire estate in fee, made by a deed of 
conveyance recognized by our law as a legal and proper mode 
of conveyance to convey a fee simple estate in land. Black- 
stone, in enumerating the various means by which title to 
land may be forfeited, specifies as one instance: “By alien- 
ation contrary to law:” 2 Bl. Com., 268. The learned au- 
thor, in commenting upon alienations contrary to law, uses the 
following language: “ Lastly, alienations by particular tenants, 
when they are greater than the law entitles them to make, and 
divest the remainder or reversion, are also forfeitures to him 
whose right is attacked thereby. As, if tenant for his own 
life, aliens by feoffment, or fine, for the life of another, or in- 
tail, or in fee; these being estates which either must, or may, 
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last longer than his own, the creating them is not only beyond 
his power, and inconsistent with the nature of his interest, but 
is also a forfeiture of his own particular estate to him in remain- 
der or reversion. For which there seem to be two reasons. 
First, because such alienation amounts to a renunciation of 
the fceudal connection and dependence ; it implies a refusal to 
perform the due renders and services to the lord of the fee, 
of which fealty is constantly one; and it tends in its conse- 
quence to defeat and divest the remainder or reversion ex- 
pectant ; as, therefore, that is put in jeopardy by such act of 
the particular tenant, it is but just that, upon discovery, the 
particular estate should be forfeited, and taken from him who 
has shown so manifest an inclination to make an improper use 
of it. The other reason is, because the particular tenant, by 
granting a larger estate than his own, has, by his own act, de- 
termined and put an entire end to his own original interest ; 
and on such determination, the next taker is entitled to enter 
regularly as in his remainder or reversion :” ‘2 Bl. Com., 275. 

In speaking of estates upon condition implied in law, the 
same learned commentator remarks: ‘‘ Upon the same prin- 
ciple proceed all the forfeitures which are given by law, of life 
estates and others, for any acts done by the tenant himself 
that are incompatible with the estate which he holds. As if 
tenants for life, or years, enfeoff a stranger in fee simple, this 
is, by the common law, a forfeiture of their several estates, be- 
ing a breach of the condition which the law annexes there- 
to, to-wit: that they shall not attempt to create a greater estate 
than they themselves are entitled to:” 2 Bl. Com., 153. This 
principle of the common law was applicable here because it 
was calculated to protect honest people from the fraudulent 
attempts of tenants for life in conveying a greater estate in 
the land than they had in it, whereby honest purchasers might 
be deceived and defrauded, as_ well as remaindermen injured 
thereby. Assuming that Blackstone understood what was 
the common law applicable to a tenant for life who attempted 
to convey a greater estate in the land than he had therein, at 
the time of our adopting statute, the principles thereof were 
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applicable to a tenant for life in this state, who attempted 
to convey the fee simple title to the land by a deed of bar- 
gain and sale, that being the usual and recognized mode for 
the conveyance of land in this state, and the life estate of the 
particular tenant was forfeited, and the remaindermen had 
the right to enter thereon. It was a well settled principle 
of the common law, as stated by Blackstone, that if a ten- 
ant for life attempted to convey the land to a stranger in fee 
simple, that was a forfeiture of his life estate therein, that be- 
ing a breach of the condition which the law annexed thereto, 
to-wit: that he should not attempt to create a greater estate 
in the land than he himself had, and that same principle was 
applicable to a similar conveyance here by a life tenant, by a 
deed of bargain and sale, though not for all the reasons that may 
have existed in England. The general assembly must have 
understood that such was the common law of force in this 
state, when the 2260th section of the Code was adopted in 
1863, otherwise there would have been no necessity for the 
enactment of that section. 

J. W. A. Sanford, the life tenant, having attempted to con- 
vey the entire estate in the land to Gladdin, in fee simple, and 
thereby forfeited his life estate therein in 1835, is Gladdin, 
and those claiming under him, protected in their possession of 
the land by a prescriptive title, or by the statute of limita- 
tions, as against the right of entry of the remaindermen, San- 
ford, the tenant for life, having died in 1870. It is insisted 
that although the life estate of the tenant may have been for- 
feited by the attempted conveyance of the land in fee by him 
in 1835, still the remaindermen had the right to enter on the 
land within seven years from the death of the tenant for life; 
that the remaindermen had two rights of entry, one accruing 
immediately upon the forfeiture of the life estate, the other 
upon the death of the tenant for life. 

This argument ignores the positive provisions of the stat- 
ute which was of force in this state at the time the right of 
entry accrued to the remaindermen in this case. By the act 
of 1767, (Cobb’s Digest, 559,) it is declared “that all writs 
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of formedon in descender, formedon in remainder, and forme- 
don in reverter, of any lands, tenements, hereditaments, or 
any other writ, suit, or action whatsoever, at any time here- 
after to be sued or brought, by occasion or means of any title 
or cause heretofore accrued, happened, or fallen, or which may 
hereafter descend, happen or fall, shall be sued and taken 
within seven years next after the passing of this act, or after 
the title and cause of action shall or may descend or accrue 
to the same, and at no time after the said seven years, and 
that no person or persons that now hath or have, or which 
hereafter may have, any right or title of entry into any lands, 
tenements or hereditaments, shall at any time hereafter make 
any entry but within seven years next after the passing of 
this act, or after his or their right or title shall or may de- 
scend or accrue to the same, and in default thereof, such per- 
sons so not entering, and their heirs, shall be utterly excluded 
and disabled from such entry after to be made.” This is an 
act for quieting of men’s estates, and for avoiding of suits, 
and it will be noted that it not only bars the right of action 
within seven years from the time the cause of action accrues, 
but also bars the right of action when there is any right of 
entry into any lands, tenements, etc.; that is to say, if any 
person has any right of entry into any lands or tenements, he 
must bring his action within seven years from the time such 
right of entry accrued to him, or he will be barred thereafter. 
The only exceptions made by the statute are in favor of “ in- 
fants, feme coverts, persons non compos mentis, imprisoned, or 
beyond seas,” and such persons had three years after the re- 
moval of disabilities to bring suit, and not after. The right 
to wait until the death of the tenant for life before bringing 
suit when there had been a forfeiture of the life estate which 
entitled the remaindermen to enter upon the land, is not one 
of the exceptions contained in the statute, and whatever may 
have been the decisions of the courts in other states and other 
countries, as to the right of the remaindermen to wait until 
the death of the tenant for life when there had been a forfeit- 
ure of the life estate which entitled them to enter immediately 
. VOL, LV. 35- 
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upon the land, such is not the policy of our law, as declared 
by the statutes of the state. Ifa person has any right of 
entry on land in this state, by forfeiture, or otherwise, he must 
bring his action to enforce that right within seven years, or 
the statute will interpose its bar, unless the plaintiff comes 
within some one of the exceptions mentioned in the statute. 

The defendant, and those under whom he claims, have been 
in the adverse possession of the land in dispute for nearly 
forty years, under written evidence of title and claim of right, 
and though the plaintiffs may have been infants when their © 
right of entry first accrued as remaindermen, yet more than 
three years had elapsed after becoming of age before the com- 
mencement of their action, one of them at the trial being fifty 
years of age, and the other thirty-nine years old. It is the 
declared policy of our law to quiet men’s estates in their land 
by protecting their adverse possession under written evidence 
of title after the lapse of seven years, and such was the view 
taken by the majority of this court in King vs. Leeves, 36th 
Georgia Reports, 199. The principles of the common law 
hereinbefore cited, in relation to the forfeiture of the estate of 
the tenant for life, when he attempted to convey a greater es- 
tate in the land than he had, was recognized in that case as 
being applicable to deeds of conveyance of land by bargain 
and sale, that mode of conveyance being suited to the cireum- 
stances of the people of this state; that the attempted con- 
veyance of the tenant for life of the entire estate in fee simple by 
deed of bargain and sale, was an injury done to the remainder- 
men, prejudicial to their interest, as recognized by the common 
law of England, though not for the same reasons in all respects 
as éxisted there; that when any person who had any right of 
entry upon any lands or tenements, was bound by the pos- 
itive requirement of the statute of the state to bring his ac- 
tion within seven years from the time his right of entry ac- 
erued to him, or be forever barred ; that persons claiming as 
remaindermen were not excepted from the operation of the 
statute until the death of the tenant for life, if their right to 
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enter on the land had accrued to them more than seven years 
before the death of the life tenant. 

Such was, substantially, the ruling of the majority of the 
court in that case, and, in my judgment, that ruling, was in 
accordance with the declared policy of our law in quieting 
and protecting men’s estates in their land and in the posses- 
sion thereof under written evidence of title, when such pos- 
session has been held adversely for more than seven years. 

It was said on the argument of this case that the tenant for 
life could not convey a greater estate in the land than he had 
in it; that is true; he could not legally have done so, but it 
is because the tenant for life did ilegally attempt to convey a 
greater estate than he had in the land to a stranger, to the 
injury and prejudice of the remaindermen, in violation of the 
deep-rooted principles of the common law, applicable to the 
circumstances of our people in this state and to their mode of 
conveying land here, that his life estate in the land became 
forfeited, and gave to the remaindermen the immediate right 
of entry thereon. ‘The stranger to whom the land was con- 
veyed in fee by the tenant for life, was under no obligation 
to preserve and protect it for the benefit of the remaindermen; 
he might render it worthless by improvident cultivation, and 
otherwise commit waste thereon, and that is a good and suffi- 
cient reason for the application of the principle of the com- 
mon law in this state, which declares the life estate forfeited, 
and gives to the remaindermen the immediate right of entry 
on the land, The remaindermen are also injured and _preju- 
diced by the attempted illegal conveyance of a fee simple title 
to the land by the tenant for life to a stranger, because it puts 
them to their action to recover possession of it, and the pos- 
session of the vendee of the entire estate, under written evi- 
dence of title, might ripen into a good statutory title. 

The principle of the common law which forfeits the par- 
ticular estate of the tenant for life when he attempts to con- 
vey the fee simple title to the land to a stranger, and gives to 
the remaindermen. the immediate right of entry on the land, 
was a sound principle of law, and well suited to the cireum- 
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stances of our people and to the conveyances of title to land 
recognized and of common use amongst them for a great num- 
ber of years. This principle of the common law, when con- 
strued in connection with the provisions of the act of 1767, 
was well calculated to protect our people in the possession of 
their land which they had honestly purchased and paid for, 
against just such claims as the one now before us. 

Without stopping to inquire what were all the reasons for 
the adoption of this wise provision of the common law in 
England, it is quite sufficient to state, on the authority of 
Blackstone, that such was the common law at the time of our 
adopting statute in 1784, and that it was well suited to the 
circumstances of our people and to the mode prescribed for 
the conveyance of land in this state by deeds of bargain and 
sale. The mode of conveying Jand in this state has nothing 
to do with the application of the common law principle here, 
that when a tenant for life attempts to convey in fee a greater 
estate in the land than he has in it that he thereby forfeits his 
life estate, and that the remaindermen may immediately enter 
thereon. The question to be answered is, was it the common 
law at the time of our adopting statute, and was it suited to 
the circumstances of our people, and to their mode of convey- 
ing land in this state? and if not, why not? The principle 
of the common law is, that if a particular tenant for life at- 
tempts to convey in fee to a stranger a greater interest 
in the land than he hath in it, he thereby forfeits his life estate, 
and the remaindermen may immediately enter thereon. Why 
should not that principle of the common law apply to a life estate 
in land with remainder to A and B, created by our mode of 
conveyance by deed of bargain and sale, as well as to a life 
estate in land with remainder over, which is created by any 
other mode of conveyance creating a similar estate? The 
principle of the common law is plain enough; the attempted 
conveyance by Sanford, the life tenant, of the fee simple estate 
in the land, to Gladdin, by a lawful deed of conveyance, is 
also plain enough; then, why did not that principle of the 
common law apply to that conveyance in this state and give 
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the right to the remaindermen to have entered on the land 
immediately thereafter, the particular estate of the life tenant 
being forfeited? The remaindermen having had the right to 
have immediately entered on the land after the conveyance 
thereof by Sanford, the life tenant, to Gladdin, the statute of 
limitations then of force would have barred that right of en- 
try within seven years after such right of entry accrued to 
them unless they were under the disability of infancy, and if 
they were, then they were bound to have brought their action 
to enforce their right of entry within three years after the dis- 
ability of infancy was removed, and having: failed to do so 
they are forever barred by the stern provisions of the statute. 

There is no such exception in the statute, as was claim- 
ed, giving to the plaintiffs the right of entry, and a right of 
action to enforce the same within seven years from the death 
of the tenant for life in 1870, who had forfeited his life estate 
in the land in 1835. The error is in assuming that the stat- 
ute of 1767 makes an exception in favor of remaindermen 
who have an immediate right of entry on the land upon the 
forfeiture of the life estate by the life tenant, by postponing 
their right of entry thereon until the death of the life tenant, 
whereas, the statute makes no such exception, but declares in ~ 
express terms that no person or persons, who have any right 
or title of entry into any lands, and who fail to do so within 
seven years, shall be thereafter barred. The statute makes no 
provision for remaindermen to waive their right of entry 
on the land on the forfeiture of the life estate therein by the 
tenant for life until his death and then have the right to en- 
ter, but on the contrary, the statute contemplates that all per- 
sons who have any right of entry into lands, either by forfeit- 
ure or otherwise, must do so within seven years, or be barred. 
The statute does not contemplate successive rights of entry 
which might accrue to any class of persons from time to time, 
for its declared policy was to quiet men’s estates in their lands, 
and for avoiding suits, and therefore the words any right 
of entry, as used in the statute, are significant words as to the 
intention of the legislature. The express words of the statute 
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apply to remaindermen who have any right of entry into any 
lands, and bar that right of entry after seven years whether 
that right of entry accrued to them by forfeiture or otherwise, 
and bar their right of action of formedon in remainder, or 
of any other writ, to enforce that right of entry after seven 
years. 

The conclusion, therefore, is, that by the common law at the 
time of our adopting statute, the attempted alienation of a 
tenant for life, of a greater estate in land than he had therein, 
by pretending to convey a fee simple title thereto toa stranger, 
was a forfeiture of his life estate in the land, and gave to the 
remaindermen the immediate right of entry thereon. Second, 
these living principles of the common law were suited to the 
circumstances of the people of this state, and were applicable 
to conveyances made by tenants for life of lands here, who at- 
tempted to convey a greater estate therein than they had, to 
a stranger, to the injury and prejudice of remaindermen, by 
deeds of bargain and sale, though not altogether for the same 
reasons which existed in Egland, especially in regard to the 
foeudal tenures of that country. Third, as the remaindermen 
had the immediate right of entry on the land upun the for- 
feiture of the life estate by the tenant for life, they were 
bound to have entered thereon within seven years from the 
time that right of entry accrued to them, or within three years 
from the removal of the disability of infancy, and failing 
to do so their right of entry, as well as their right of action to 
enforce it, was barred by the act of 1767, as against the de- 
fendant, who, and those under whom he claims, have been in 
possession of the land for more than seven years under written 
evidence of title thereto, and claim of right to the entire 
fee simple estate in the land. I am, therefore, of the opin- 
ion that the judgment of the court below should be affirmed. 
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J. G. STEPHENS, plaintiff in error, us. A. W. Tucker, ad- 
ministrator, defendant in error. 


1. A mortgage executed in May, 1873, of six bales of cotton, growing and 
being grown and produced on a plantation in Lee county, known as the 
Jesse Tucker plantation, and cultivated by the mortgagor, said bales to 
average five hundred pounds each, to be covered with bagging and bound 
with iron ties, and “to be delivered in good order and condition at the 
warehouse of Welch, Bacon & Cook, in Albany, Georgia, on or before the 
15th of October next,” is sufficiently specific in the description of the par- 
ticular bales mortgaged, 

2, If it be proved to the satisfaction of the jury, that six bales of the crop of 
cotton so grown, ginned and packed, were delivered at said warehouse, the 
cotton will be sufficiently identified as that described. in the mortgage, and 
will be subject to execution issued thereon. 

3. Such an instrument, properly executed and recorded, to secure the pay- 
ment of a promissory note given for advances to make the crop, is a valid 
mortgage, and may be foreclosed under section 3371 of the Code, and it is 
error in the court to dismiss the levy thereon, because “ the affidavit of 
foreclosure is not made in compliance with the statute on foreclosure of 
liens,” 

. A mortgage may be of part of a growing crop, if the part mortgaged be so 
described as to be identified by parol evidence, and whether so identified 
or not, is a question for the jury under the proof, 


Morgage. Lien. Factors. Crops. Before Judge CLARK. 
Lee Superior Court. March Term, 1875. 


Reported in the opinion. 
Tuomas R, Lyon, by R. F. Lyon, for plaintiff in error. 
D. H. Pore, by Jackson & CLARKE, for defendant. 


JACKSON, Judge. 


In May, 1873, Bostick mortgaged “ six bales of cotton now 
growing and being grown and produced on the plantation in 
Lee county, cultivated by (himself) myself, and known as the 
Jesse Tucker plantation, to produce said six bales of cotton 
said advances,” (meaning thereby the consideration for which 
the note was given,) “ will be used and applied ; said six bales 
of cotton are to average five hundred pounds each, to be well 





544 SUPREME COURT OF GEORGIA. 


«Stephens vs. Tucker. 





and fully covered with bagging ané securely bound with iron 
ties, to be delivered in good order and condition at the ware- 
house of Welch, Bacon & Cook, in Albany, Georgia, on or 
before the 15th of October next.” The mortgage was fore- 
closed under section 3971 of the Code, and execution issued 
thereon, and was levied upon eight bales of cotton, in two 
levies. Tucker interposed his claim to the cotton as adminis- 
trator of Jesse Tucker, and on the trial of the claim case, the 
court dismissed the levies “on the ground that the affidavit 
of foreclosure is not made in compliance with the statute on 
foreclosures of liens,” and the dismissal of the levies is the 
error complained of. 

No particular form is necessary in Georgia to make a mort- 
gage: Code, see. 1955. In form, therefore, this lien is a mort- 
gage. But the Code of Georgia goes further and declares that 
‘it may embrace all property in possession, or to which the 
mortgagor has the right of possession at the time :” Code, sec. 
1954. This mortgagor had the possession and the right of pos- 
session to his growing crops, and these six bales were to be part 
of it. A mortgage may embrace a growing crop, the seed being 
sown and the crop growing: Butt vs. Ellett, 19 Wallace, 545 ; 
23 Howard, 117; 2 Hilliard on Mortgages, 196, et seq. But 
our Code goes yet further, and declares that the mortgage 
“must specify the debt to secure which it is given, and the 
property upon which it is to take effect :” Code, section 1955. 
This paper specifies the debt to secure which it is given, but 
does it specify the cotton upon which it is to take effect? It is 
cotton made in 1873 on a certain plantation in the county of 
Lee; it is six bales of that cotton to weigh so much, and to 
be packed in a certain way ; but which six bales is it? The 
first six gathered and ginned and packed, or another six? 
The levies are upon eight; which six of the eight levied 
upon are embraced in this mortgage, and may be, therefore, 
levied upon by this mortgage execution? If these six bales 
of cotton be so certainly specified and described in this mort- 
gage that they can be ascertained by parol evidence—identified 
by testimony as the property mortgaged—then it would seem 
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from the authorities that the description is sufficiently 
specific, and the mortgage is valid: See 2d Hilliard on 
Mortgages, 194, and numerous cases to the poiut there cited. 
Now there are six bales to be covered with bagging and se- 
cured with iron ties, and to average five hundred pounds, and 
to be delivered in good order and condition at the warehouse of 
Welch, Bacon & Cook, in Albany, Georgia, on or before the 
15th of October next, after the date of the mortgage. The 
mortgagor agrees to deliver this cotton at that place. It may 
be that he did so, that he fnlfilled his covenant, and that six 
of these bales levied upon were delivered there. If so, they 
are the six bales mortgaged, and can be sufficiently identified. 
Whether this be so or not, it is for the evidence to deter- 
mine. The mortgagee has the right to show it if he can. The 
court dismissed the levies without allowing him the opportu- 
nity of making this proof to the jury. Probably he can- 
not make it; probably the mortgagor did not carry out his 
covenant, and these six bales never can be identified so as to be 
severed from the balance of the crop made on that plantation ; 
but it is possible that he can show the fact that the mortgagor 
did sever these six bales, and deliver them at the warehouse 
of Welch, Bacon & Cook according to promise. The mort- 
gagee ought to have the opportunity to show it. The court 
denied him this opportunity by dismissing the levies, and we 
think the court erred. The court see.ns to have put its de- 
cision on the ground that the instrument is a crop lien and 
not a mortgage. We think it a mortgage and properly fore- 
closed: Code, sections 1955, 3971. 
Let the judgment be reversed. — 
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Ballin & Company zs. Ferst & Company et al. 


EvaGene 8, Baturn & Company, plaintiffs in error, vs. M. 
Ferst & Company ef al., defendants in error. 


ScuustER, Son & Company, plaintiffs in error, vs. M. Ferst 
& Company et al., defendants in error. 


JOSEPH SELIGMAN ef al., trustees, plaintiffs in error, vs. M. 
Ferst & Company ef al., defendants in error. 


EvGenE S. Battin & Company, plaintiffs in error, vs. 
WiLuiAM J. CLEMENTS, clerk, defendant in error. 


1, Exceptions certified and entered of record, pendente lite, will not be adju- 
dicated by the supreme court so long as the cause is pending below. 

2. As a general rule, a motion by defendants to dismiss the bill can be made 
only at the hearing, and must be predicated upon matters appearing on the 
bill itself. A motion prior to the hearing might be entertained for some 
default of the complainant in prosecuting his case, or for non-compliance 
with the rules of practice or legal orders of the court, 

3. Bankruptcy of some or all of the defendants is no cause for dismissing a 
bill prior to the hearing, unless the complainant admits the bankruptcy and 
concedes that it bars all the relief prayed for, Suspending proceedings, 
in terms of the bankrupt act, is a different thing from dismissing the bill, 

4. When one of the defendants demurs separately for the want of equity, the 
bill will not be dismissed as to the other defendants, though there may be 
no equity as to them, Sustaining the demurrer dismisses the bill as to him 
only, 

5. Where debtors are beyond the jurisdiction, their creditors numerous, their 
assets here in the shape of money.and credits, many of those indebted to 
them unknown, and, therefore, not to be reached by garnishment, and 
where they have an agent here cognizant of all their resources within the 
jurisdiction, and where conflicting claims among different creditors touch- 
ing equitable priority, are to be settled, the remedy for creditors by bill in- 
junction and the appointment of a receiver, is more ample and complete, 
certainly more safe, than the remedy at law by attachment. 

6. Although, as a general rule, a mere agent cannot be made a party for the 
purpose of obtaining a discovery, yet where material facts are peculiarly 
within his knowledge touching books and papers, and his principals are 
beyond the jurisdiction so that no discovery by them can be compelled, he 
may be made a party for such purpose, in analogy to the common case of 
agents and officers of corporations: 2 Story’s Eq., sections 1500, I50I. 

7. Where three persons constitute two separate partnerships engaged in busi- 
ness, similar or dissimilar, in different states, each partnership having a dis- 
tinct firm name, an adjudication of bankruptcy in either jurisdiction, on 
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petition of creditors of one firm only, will apply to all the debts and assets 
of both partnerships 

8. The bankrupt act of 1867, as contained in the revised statutes of 1874, 
and amended by a separate act of congress, passed on June 22d, the same 
day the revision was adopted, is still of force; and a judgment of adjudi- 
cation which recites the act of 1867 as authority for the proceeding, had in 
October, 1874, is not even irregular, much less void, 

. Trustees in bankruptcy, duly appointed after lawful adjudication, are en- 
titled to all assets of the bankrupt seized on mesne process issued from a 
state court, (not based on a specific lien created by contract,) provided the 
seizure was made within four months prior to the adjudication, and pro- 
vided an injunction has been granted in bankruptcy restraining the plaintiff 
in the state court from proceeding further therein, And the state court, on 
petition from the trustees, supported by proper record evidence, should order 
its receiver or other officer to surrender such assets for due administration 
in the court of bankruptcy. 

10. The clerk has no right to his costs out of the fund in areceiver’s hands, 
until the fund has been adjudged subject to costs, on the termination of the 
case: Code, section 3684. 


Practice in the Supreme Court. Equity. Practice in the 
Superior Court. Bankrupt. Injunction. Receiver. Debt- 
or and creditor. Principal and agent. Discovery. Part- 
nership. Costs. Before Judge Tompkins. Chatham Su- 
perior Court. February Term, 1875. 


On October 12th, 1874, M. Ferst & Company, and other 
creditors of H. Mayer & Company, a firm engaged in bank- 
ing in the city of Savannah, filed their bill alleging, in sub- 
stance, as follows: 

The partners composing H. Mayer & Company are non- 
residents of the state of Georgia. Said firm conducted a bank- 
ing business in the city of Savannah through their agent, 
George Von Seybold, who is in possession of evidences of in- 
debtedness to the amount of $60,000 00. This partnership was 
in intimate association with a firm engaged in the business of 
commission merchants in the city and state of New York, under 
the name of S. Kaufman & Company. In fact, the members of 
the latter firm constituted also the former. On October Ist, 
1874, Kaufman & Company failed. This necessitated a suspen- 
sion on the part of Mayer & Company. At this time the assets 
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of Mayer & Company, accumulated in their business in Sa- 
vannah, were sufficient to meet all their obligations, if not 
subjected to the indebtedness of Kaufman & Company, to 
which complainants submit they are not liable. 

S-ligman & Company and Schuster, Son & Company, both 
of the city and state of New York, and creditors of Kauf- 
man & Company, have sued out attachments and garnishment 
proceedings, which latter have been served upon Von Sey- 
bold. Complainants claim that they, and the other creditors 
of Mayer & Company, are, in equity, entitled to priority in 
the distribution of the assets of said firm over the creditors 
of Kaufman & Company. These assets are in the custody of 
Von Seybold, and being of a personal nature, are liable to be 
removed therefrom and carried beyond the jurisdiction of the 
court by Mayer & Company. <A large portion of them con- 
sists of negotiable securities not yet due, which, if transferred 
to innocent holders, would prevent complainants from making 
them subject to their judgments when obtained. Certain 
other creditors of Mayer & Company (named) have levied 
attachments and served garnishments at various times hereto- 
fore, acquiring different degrees of priority, and involving in 
their determination and adjustment in a court of law inter- 
minable litigation and enormous costs, but which, in a court 
of equity, can be settled in one proceeding. The other ecred- 
itors of Mayer & Company, at present unknown to complain- 
ants, they pray, when discovered, may be made parties com- 
plainant or defendant, as they may determine to unite with 
complainants or to oppose them. 

The assets of Mayer & Company which have been attached 
and garnished, consist, to a large extent, of promissory notes 
and drafts maturing, in many cases secured by collaterals. 
These latter consist of cotton, cotton liens, produce stored, 
and other articles of a perishable nature which require the 
immediate care and attention of some competent person unre- 
strained by the process of a common law court. 

Complainants have demanded of Von Seybold the pay- 
ment of their demands, (naming their origin and amounts,) 











ATLANTA, JULY TERM, 1875. 549 


Ballin & Company vs. Ferst & Company e¢ a/. 








out of the assets of Mayer & Company, in his hands, but he 
claims to be prevented by the various processes already served 
upon him. 

They pray as follows: 

Ist. Discovery from Von Seybold as to assets and liabili- 
ties of Mayer & Company. 2d. That he be authorized to ex- 
pend a sufficient sum of money to insure the safety of the 
assets in his hands. 3d. That he be enjoined from disposing 
of them, from turning them over to Mayer & Company, or 
in any way removing them from the jurisdiction of this court. 
4th. That he be required to execute, and to file in the office 
of the clerk of the superior court, a bond with security, con- 
ditioned to abide the decree of this court, and to account for 
the assets in his hands. 5th. That Seligman & Company, 
and Schuster, Son & Company, by their attorneys at law, and 
the creditors of Mayer & Company, named, and all other per- 
sons and their attorneys, may be restrained from further pro- 
ceedings at law by attachment or otherwise against the assets 
of Mayer & Company, and that this injunction may operate 
against the other creditors as they become known. 6th. That 
some proper person may be appointed to receive and collect 
such assets. 7th. That they may have such further relief as 
may seem proper. 8th. That the writ of subpoena may issue 
to the parties named. 

No prayer for subpeena to be directed either to Mayer & 
Company, or to Kaufman & Company, or to the partners com- 
posing said firms was attached. 

On November 13th, 1874, after due notice, the writ of in- 
junction was ordered to issue, and George Von Seybold was 
appointed receiver. 

On January 16th, 1875, leave was granted to amend the 
bill by making all of the creditors of Mayer & Company, 
whose names had been discovered, parties defendant, with 
authority to them to come in as parties complainant should 
they prefer. The amendment was filed making them parties 
defendant on the 28th of the same month. 

On February 18th, 1875, Ballin & Company, who alleged 





550 SUPREME COURT OF GEORGIA. 


Ballin & Company vs. Ferst & Company e¢ a/. 





themselves to be creditors of Samuel Kaufman, Henry Mayer 
and Charles H. Kaufman, doing business in the city of New 
York, under the name of S. Kaufman & Company, and in the 
cities of Liverpool, England, and Savannah, Georgia, under 
the name of H. Mayer & Company, were, on their own mo- 
tion and over the objection of complainants, made parties de- 
fendant. 

To this ruling complainants entered an exception pendente 
lite. 

Ballin & Company, having been made parties, demurred to 
so much of the bill as sought to give complainants a priority 
over the creditors of Kaufman & Company, in the distribu- 
tion of the assets of Mayer & Company, in the hands of Von 
Seybold. To the remainder they answered, in brief, as fol- 
lows: Deny that ihe assets in the hands of Von Seybold, at 
the time of the filing of the bill, were derived wholly from 
deposits and proceeds of bills of exchange sold. Admit at- 
tachments but deny the necessity for a receiver. Allege that 
the Kaufmans and Mayer were adjudicated bankrupts in the 
district court of the United States for the southern district of 
New York, on October 31st, 1874, under the provisions of the 
bankrupt act of March 2d, 1867. To this answer was at- 
tached a certified copy of the adjudication of bankruptey. 

With this demurrer and answer for a foundation, they 
moved to dissolve the injunction, to vacate the receivership 
and to dismiss the bill. 

In reply to this motion complainants moved to dismiss the 
bill asto them. This the court refused, and complainants ex- 
cepted. 

The court refused either to dissolve the injunction, or to 
vacate the receivership, or to dismiss the bill. To each of these 
rulings Ballin & Company excepted. 

On March 25th, 1875, complainants amended their bill he 
praying that Senay Mayer, Samuel Kaufman, and Charles 
H. Kaufman, copartners under the name of H. Mayer & Com- 
pany, might be decreed to pay to them the amounts due, and 
also that the writ of subpoena might issue to said defendants. 
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Schuster, Son & Company, on March 27th, 1875, filed a 
general demurrer to the bill for want of equity, and also 
moved to dismiss the same because of the bankruptey of the 
partners composing the firms of Kaufman & Company and 
Mayer & Company. The court overruled the demurrer and 
refused to dismiss the bill. To each of these rulings Schus- 
ter, Son & Company excepted. 

On April 5th, 1875, Joseph Seligman and others filed their 
petition, in which they alleged that Samuel Kaufinan, Henry 
Mayer and Charles H. Kaufman, as partners doing business 
in the city of New York under the name of S. Kaufman & 
Company, and in the cities of Liverpool, England, and Sa- 
vannah, Georgia, under the firm name of H. Mayer & Com- 
pany, had, on October 31st, 1874, been adjudged to be bank- 
rupts in the district court of the United States for the south- 
ern district of New York; that they had been regularly 
appointed trustees under the provisions of the 43d section of 
the bankrupt act of March 2d, 1867; that they had filed a 
bill in the district court of the United States for the southern 
district of Georgia, to enjoin the complainants from further 
proceeding with their bill in the superior court of Chatham 
county; that the injunction had been granted and served ; 
whereupon they prayed that the assets in the hands of the re- 
ceiver appointed under the bill in Chatham superior court 
might be turned over to them. 

To this petition were attached proper exemplifications of 
the proceedings therein referred to, from which it appeared 
that the adjudication in bankruptcy had been made under the 
act of March 2d, 1867. 

The court rejected the petition, upon the ground that the 
act of March 2d, 1867, had been repealed by the adoption of 
the revised statutes of the United States, on June 22d, 1874, 
To this ruling Seligman e¢ al. excepted. 

On May 24th, 1875, William J. Clements, late clerk of 
the superior court of Chatham county, filed his petition, ask- 
ing for an order requiring the receiver to pay to him $72 75 
costs which had theretofore accrued to him in this litigation, 
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To this petition was attached an itemized account. The pro- 
ceedings in which the costs had accrued were still pending, no 
final decree having been had. 

The court ordered as prayed, whereupon Ballin & Com- 
pany excepted. 

Bills of exception were filed to the several rulings of the 
court hereinbefore set forth by the various parties defendant 
and by the trustees in bankruptey. This brought up the en- 
tire record, and with it the exceptions of complainants, which 
they asked might then be considered. 


Cuarves N. West; A. T. AKERMAN, for plaintiffs in 
error. 


J. R. Saussy; Jackson, Lawton & Bastncer; W. 
Grayson Mann; HoweLtt & DENMARK; GerorGE A. 
Mercer, for defendants. 


Hartrivce & CuisHoum; WILLIAM U. GARRARD, for 
the receiver. 


BLECKLEY, Judge. 


1. The trunk from which these four writs of error are off- 
shoots or branches, is the bill in equity (still pending in the 
court below) filed by M. Ferst & Company et al. vs. Von 
Seybold ef al. Exceptions were, in terms of the Code, en- 
tered pendente lite, at the complainants’ instance, to two rul- 
ings of the court, one admitting Ballin & Company, with 
two other firms, to become parties defendant, on their own 
motion, and the other refusing to dismiss the bill, as to these 
same defendants, on motion of the complainants. That these 
rulings might have been brought here by the complainants 
for review, if they had thought proper to make them the sub- 
ject of a writ of error, is not improbable: 53 Georgia Re- 
ports, 443. But, not choosing to avail themselves of that 
remedy, they simply entered their exceptions pendente lite. 
The time for considering exceptions thus entered is not until 
the case has been finally terminated in the court below, anda 
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writ of error has, thereafter, been brought by one of the par- 
ties. Then error may be assigned upon such exceptions. There 
is no provision of law for an earlier adjudication: Code, see- 
tion 4250. 

2. The motion by Ballin & Company to dismiss the bill 
had other objects besides. In so far as it sought to dismiss 
the bill, some of its grounds were out of place, others out of 
season, and none of them, we think, sufficient. The ground 
that jurisdiction was not in Chatham superior court was not 
good whether aimed at the venue or at the tribunal. The 
ground of no equity in the bill, if intended to suggest 
acommon law remedy, was matter for demurrer: 27 Geor- 
gia Reports, 353; or, if intended to deny equity, in a more 
strict and proper sense, was matter either for demurrer or 
for a motion to dismiss at the hearing: Ibid. In 32 Geor- 
gia Reports, 669, a motion, for want of equity in the for- 
mer sense, was entertained, but no point seems to have been 
made that a demurrer was necessary. If the point had 
been made, 27 Georgia Reports, supra, would have ruled it 
in the affirmative. The ground that all the equity was sworn 
off by the answer, was out of place, for the answer, on a mo- 
tion to dismiss the bill, cannot be considered: Webster vs. 
Thompson, 55 Georgia Reports, 431. The same may be said 
of the ground that, pending the bill, the persons composing 
the two firms of M. Ferst & Company, and 8. Kaufman & 
Company, had been adjudicated bankrupts. ‘This ground is 
further dealt with under the next head. The motion referred, 
in a general way, to the grounds contained ina demurrer filed 
by the movants, and made those grounds one of the grounds 
of the motion itself. But the demurrer did not go to the 
whole matter of the bill; neither is the overruling of the de- 
murrer one of the decisions of the court complained of; and 
that is the decision that disposed of the legal questions which 
the grounds of demurrer embraced. The defendants to the 
bill were numerous, and the motion to dismiss made by Bal- 
lin & Company, was unrestricted in respect to parties. Ifthe 
movants had wanted the bill dismissed as to themselves only 

VOL. Lv. 36. 





‘ 


554 SUPREME COURT OF GEORGIA. 


Ballin & Company vs. Ferst & Company e¢ al, 








the complainants were ready to accommodate them. Ballin 
& Company, with others, became parties voluntarily, in spite 
of the complainants; and the latter sought to let them go, 
but they would not depart. If one defendant can have the 
bill dismissed as to all, upon his separate motion, it surely 
cannot be done, as a general rule, except at the hearing. 
When the whole case is up, and all the parties on triat, per- 
haps the motion of one may sweep it away. We think, too, 
that where all the defendants join in a motion to dismiss, or 
where one moves that the bill be dismissed as to him only, 
the proper time for the motion is, usually, at the hearing and 
not before. Whatever comes up before, by way of direct de- 
fense to the main ease, should be presented by the appropri- 
ate instrument of pleading, such as demurrer or plea. For 
an early hearing of these, provision is made by the Code, sec- 
tion 4191; but there is no provision for bringing on motions 
to dismiss, as distinct from a final trial of the cause. It is 
said in 27 Georgia Reports, supra, that.a motion to dismiss 
for certain matters may be made at any time; but that means 
doubtless, that up to final decree, it is never too late; not 
that such a motion is always in order whenever the defend- 
aut may think proper to make it. For default in prosecuting 
the case, or for non-compliance with rules of practice, or with 
legal orders of the court, motions to dismiss can, of course, 
be entertained whenever sound discipline and the due admin- 
istration of justice may require. 

3. Another defendant firm, that of Schuster, Son & Com- 
pany, moved to dismiss the whole bill, the single ground of 
their. motion being the adjudication of bankruptcy referred to 
above. Bankruptcy is a fact, and when set up as a defense 
-by one or all of the defendants, should be pleaded in some 
vveguiar way. Unless admitted as a fact by the opposite par- 
‘ty, with a concession of its effect as barring all the relief 
-prayed for in the particular case, it is not, of itself, cause for 
dismissing the bill in advance of the hearing. The temporary 
suspension of proceedings provided for by the bankrupt act is 
another matter, 
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4, In connection with their motion, Schuster, Son & Com- 
pany demurred, generally, to the bill, for want of equity. 
This was a defense in which they were joined by none of their 
co-defendants; and had the demurrer been sustained their 
real object, perhaps, would not have been accomplished ; for 
they did not want the bill dismissed as to themselves alone, 
and a separate judgment on their demurrer could have gone 
only to that extent. The main case was not on trial, so as to 
enable the court to make a final decree disposing of the whole, 
nor was it ripe for trial. 

5. But, passing to the merits of the demurrer, we think 
there is some equity in the bill; how much need not be fur- 
ther indicated now than appears in the fifth head-note, 
The bill is wanting, it is true, in a direct and distinct aver- 
ment of ignorance on the part of complainants as to who are 
all the persons indebted to H. Mayer & Company ; but from 
what is averred as to the amount, character and custody of 
the assets, we think it reasonable to conclude that the com- 
plainants need the discovery ‘from Von Seybold for which 
they pray, and that there are probably debtors whom they 
cannot, for want of full information, reach by garnishment. 
Even if all could thus be reached, there are still multiplici- 
ties, conflicts and complications which adapt the case to equity 
jurisdiction ; and the occasion for early acts of diligence in 
preserving some of the assets unimpaired would seem to ren- 
der the superintendence of that jurisdiction essential, and its 
extraordinary remedies appropriate. We should abstain, 
therefore, from disturbing the refusal of the court to dissolve 
the injunction and vacate the receivership, on the motion of 
Ballin & Company, even if there were no doubt of our power 
to review interlocutory rulings of that class. 

6. Upon the point urged in the argument, that the equity 
of the bill was not aided by Von Seybold’s relation to it, for 
the reason that he, being only an agent, was not a proper par- 
ty, the views of the court are sufficiently set out in the sixth 
head-note. His principals were non-residents, and he had 
charge of their paper, collaterals and other resources, arising 
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out of the banking business which he had conducted in their 
behalf. These were the assets sought to be reached and se- 
cured by the bill. From the nature of the business his 
knowledge was peculiar, if not, as to some matters, exclusive ; 
and the discovery needed by creditors could not be coerced 
from his absent principals, if, indeed, they possessed all the 
knowledge that he did. We do not mean to say that the 
agent, as a party defendant, would be a full substitute for the 
principals. These, though not within the jurisdiction, should, 
doubtless, have been made parties also, and served by publi- 
cation or otherwise. The omission to make them parties at 
first in due form was afterwards supplied by amendment. 

7,8, 9,10. The other points ruled by the court may be 
left to stand on the statement of them in the head-notes. 

Judgment affirmed on the first two writs of error, and re- 
versed on the other two. 


*DenNIS MITCHELL, plaintiff in error, vs. THE STATE OF 
GerEorGIA, defendant in error. 


H. N. Hamirton, plaintiff in error, vs. W1Lt1Am R. PHIL- 
Lips, Jr., defendant in error. 


JAMES HARRELL, plaintiff in error, vs, FLANEGAN, ABELL 
& CoMPANY, defendants in error. 


McLenpon & STEPHENSON, plaintiffs in error, vs. MILTON 
J. DANIEL, defendant in error. 


Where the evidence is conflicting and the court below refuses a new trial, 
and no error of law is complained of in the charge, this court will not in- 


terfere. 


* No reports or opinions are published in this and the following cases, in accordance with 
the provisions of act of March 2d, 1875. 
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J. W. Norris, plaintiff in error, vs. JosepH SHaw, defend- 
ant in error. 


he verdict being contrary to law, a new trial is ordered, 
WARNER, Chief Justice. 


THE SAVANNAH, GRIFFIN AND NortTH ALABAMA RAIL- 
ROAD CoMPANY, plaintiff in error, vs. THE STATE OF 
GeorGrA, defendant in error. 


This case is controlled by the cases of the Central and Southwestern Railroad 
Companies vs, The State, ruled at the last term, and the case of the Atlan- 
tic and Gulf Railroad Company, ruled at this term. 

JACKSON, Judge, 


Rocitiius Ti..ey, plaintiff in error, vs. THE STATE OF 
GEORGIA, defendant in error. 


Facts which were known to the defendant at the time of his trial, as being 
susceptible of proof by a certain witness, cannot be set up as newly dis- 
covered evidence upon which to base a motion for new trial; and the more 
especially where such motion is not made until after the adjournment of 
the court at which such trial was had. 

WARNER, Chief Justice, 


Jack NILEs, plaintiff in error, vs. THE STATE OF GEORGIA, 
defendant in error. 


Where a motion for a new trial is based solely on newly discovered evidence 
which is cumulative, and the court below refuses to grant it, this court will 
not interfere, 

JACKSON, Judge, 
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NATHANIEL F. Mercer, plaintiff in error, vs. Stony J. 
RoseErt, defendant in error. 


A. J. DurpEN & Brotruer ef al., plaintiffs in error, vs. AL- 
FRED AUSTELL, defendant in error. 


CoHEN & MENKO, plaintiffs in error, vs. Toe SourHERN 
Express Company, defendant in error, 


The discretion of the court below was not abused in ordering new trials in 
these cases, 
WARNER, Chief Justice, 


Baaes & SrepHEns, plaintiffs in error, vs. JAMes K. P. 
KEATON, defendant in error. 


THE SAVANNAH AND CHARLESTON RAILROAD CoMPANY, 
plaintiff in error, vs. THE CENTRAL RAILROAD AND 
BANKING CoMPANY, defendant in error. 


ANTONIO MARIANI, plaintiff in error, vs. THE MAyor AND 
CoUNCIL OF THE City oF ATLANTA, defendant in error. 


WituiaAM R. PuHIirps, plaintiff in error, vs. Joun B. Gor- 
DON, defendant in error. 


Where, upon the hearing of an application for injunction, conflicting evidence 
is submitted to the chancellor, his discretion in refusing the same will not 
be controlled. 

WARNER, Chief Justice, 





